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Cases in which the Supreme Court of Florida has granted review. Subject matter is taken from
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ALACHUA COUNTY v. DARNELL, __ So.3d __, 44 Fla. L. Weekly D2372a (Fla. 1DCA 2019). Supreme Court Case No. SC19-2016
(Alachua County v. Darnell). Order dated May 19, 2020. Oral argument to be set by separate order. Counties—Sheriffs—After sheriff’s
budget has been approved and funds appropriated to sheriff, sheriff has unilateral authority to transfer funds between objects without
approval from Board of County Commissioners.
GABRIEL v. STATE, __ So.3d __, 44 Fla. L. Weekly D2913a (Fla. 5DCA 2019). Supreme Court Case No. SC19-2155 (State v.
Gabriel). Order dated April 16, 2020. Oral argument to be set by separate order. Criminal law—Sentencing—Criminal Punishment
Code—Scoresheet—Lowest permissible sentence—When applying the provision of section 921.0024(2) which requires the trial court
to impose the lowest permissible sentence if it exceeds the statutory maximum sentence, the lowest permissible sentence must exceed
the collective statutory maximum, not each individual statutory maximum, before such exception is triggered—Because the lowest
permissible sentence did not exceed the collective statutory maximum sentence of twenty-five years, the trial court was not required
to impose the lowest permissible sentence and sentences should have been capped by their individual statutory maximums—
Consequently, defendant’s sentences are illegal because they exceed the statutory maximum in contravention of section 921.0024(2)—
Conflict certified—Question certified: Is the lowest permissible sentence as defined by and applied in section 921.0024(2), Florida
Statutes, an individual minimum sentence and not a collective minimum sentence where there are multiple convictions subject to
sentencing on a single scoresheet?
GARCIA v. STATE, 279 So.3d 148, 44 Fla. L. Weekly D2035b (Fla. 4DCA 2019). Supreme Court Case No. SC19-1870 (State v.
Garcia). Order dated May 21, 2020. Oral argument to be set by separate order. Criminal law—Sentencing—Considerations—Uncharged
crimes—Defendant’s due process rights were violated where state urged the trial court to consider incidents of misconduct occurring
after the charged offense, and defendant’s sentence may have been based, at least in part, on that impermissible consideration—While
trial court made no comment indicating that it considered defendant’s subsequent misconduct in imposing sentence, the state failed
to meet its burden to show that the trial court did not impermissibly rely on said misconduct where state’s recommendation at
sentencing hearing relied heavily on evidence of defendant’s post-arrest misconduct, trial court specifically stated that the sentence
was based on “all the evidence,” and trial court imposed exact sentence requested by the state—Remanded for resentencing before a
different judge.
ONEWEST BANK, FSB v. PALMERO, 283 So.3d 346, 44 Fla. L. Weekly D1049a (Fla. 3DCA 2019). Supreme Court Case No. SC191920 (Onewest Bank FSB v. Palmero). Order dated May 20, 2020. Oral argument to be set by separate order. Mortgage foreclosure—
Reverse mortgage—Defendants were entitled to judgment in their favor in action to foreclose on reverse mortgage on property where
plaintiff failed to establish that the property at issue was not the principal residence of a surviving co-borrower, a condition precedent
to its right to foreclose—Surviving spouse who resided at property was co-borrower under plain and unambiguous language of reverse
mortgage, notwithstanding any inconsistent provisions in collateral documents identifying deceased spouse as the sole borrower—
Doctrine of mutual construction does not, under facts of instant case, permit court to graft inconsistent provisions found in other
documents onto reverse mortgage, which plainly and unambiguously treats both signing spouses as the “Borrower”—Reverse mortgage
did not integrate non-borrower spouse ownership interest certification, which was not witnessed, notarized, or recorded in public record
with the mortgage.
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ROBINSON v. STATE, __ So.3d __, 45 Fla. L. Weekly D180a (Fla. 2DCA 2020). Supreme Court Case No. SC20-408 (Robinson v.
State). Order dated May 26, 2020. Oral argument to be set by separate order. Criminal law—Driving while license revoked—Habitual
traffic offender—Notice—Jury instructions—No error in denying request for special jury instruction that would have included notice
from the Department of Highway Safety and Motor Vehicles as an element of offense—DHSMV’s provision of a notice that a driver’s
license was revoked under section 322.251 is neither an element of nor an affirmative defense to the criminal offense set forth under
section 322.34(5)—Court recedes from statements in prior holdings that mistakenly include notice as a required element of offense—To
prove the crime of driving while license revoked as a habitual traffic offender, the state must prove beyond a reasonable doubt that
defendant drove a motor vehicle upon a highway in this state at the time defendant’s license was revoked as a habitual traffic offender—
Conflict certified.
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Florida Bar—Rules—Amendments—Employment of certain lawyers
or former lawyers—Employment by former subordinates—Quarterly
reports—Client contact—Trust funds or property—Supervising
lawyers
IN RE: AMENDMENTS TO RULE REGULATING THE FLORIDA BAR—RULE
3-6.1. Supreme Court of Florida. Case No. SC19-1688. May 28, 2020. Original
Proceeding—Florida Rules Regulating the Florida Bar. Counsel: Joshua E. Doyle,
Executive Director, John M. Stewart, President, Dori Foster-Morales, President-elect,
Allison Carden Sackett, Legal Division Director, and Elizabeth Clark Tarbert, Ethics
Counsel, The Florida Bar, Tallahassee, for Petitioner. Evan B. Plotka of Evan B. Plotka,
P.A., Hollywood, Responding with comments.

(PER CURIAM.) The Florida Bar (Bar) petitions the Court to amend
Rule Regulating the Florida Bar (Bar Rule) 3-6.1 (Employment of
Certain Lawyers or Former Lawyers). See R. Regulating Fla. Bar 112.1. We have jurisdiction. See art. V, § 15, Fla. Const.
In response to a referral letter from the Court, the Bar proposes
amendments to Bar Rule 3-6.1 to clarify what activities a suspended
or former lawyer may engage in when employed by a provider of legal
services.1 The Bar’s proposals were approved by the Board of
Governors of The Florida Bar, and formal notice of the proposed
amendments was published in The Florida Bar News. The notice
directed interested persons to file their comments directly with the
Court. The Court received one comment opposing several of the Bar’s
proposals as being unnecessary because the commenter believes the
limitations in the current rule are sufficient. The Bar filed a response
explaining that the proposed amendments are necessary to provide
better protection for the public.
Having considered the Bar’s petition, the comment filed, and the
Bar’s response, the Court hereby adopts the amendments to Bar Rule
3-6.1 proposed by the Bar with two additional amendments explained
below. First, subdivision (b) (Employment by Former Subordinates
Prohibited for a Period of 3 Years) is amended, as proposed, to make
what is presently a three-year prohibition on former subordinates
supervising suspended or former lawyers permanent. We amend
subdivision (e) (Quarterly Reports by Individual and Employer
Required) to reflect the changes to subdivision (b) related to the
prohibition on former subordinates supervising suspended and former
lawyers. Next, subdivision (d)(1) (Direct Client Contact) is amended,
as proposed, to delete the word “direct” from the phrase “direct client
contact,” thereby prohibiting all contact between clients and suspended and former lawyers. Additionally, we add the phrase
“(including engaging in communication in any manner)” to subdivision (d)(1) to emphasize that any form of communication between
suspended and former lawyers and their employers’ clients is
prohibited.
Next, we amend subdivision (d)(2) (Trust Funds or Property), as
proposed, to clarify that “trust funds” as used in the rule is defined in
chapter 5 of the Bar Rules, and to prohibit suspended and former
lawyers from acting in certain fiduciary capacities. New subdivision
(f) (Supervising Lawyer) is added, as proposed, to outline the
requirements for supervising lawyers. Finally, a comment is added to
the rule, as recommended by the Bar, to describe the Court’s expectations regarding a lawyer’s fiduciary duties.
Accordingly, Rule Regulating the Florida Bar 3-6.1 is amended as
set forth in the appendix to this opinion. Deletions are indicated by
struck-through type, and new language is indicated by underscoring.
The comments are offered for explanation only and are not adopted as
an official part of the rules. The amendments shall become effective
on July 27, 2020.
It is so ordered. (CANADY, C.J., and POLSTON, LABARGA,
LAWSON, and MUÑIZ, JJ., concur.)
))))))))))))))))))
1
Bar Rule 3-6.1 regulates the employment of suspended and former lawyers who
have been disbarred or whose disciplinary revocations have been granted by the Court.

))))))))))))))))))

APPENDIX
RULES REGULATING THE FLORIDA BAR
CHAPTER 3 RULES OF DISCIPLINE
3-6 EMPLOYMENT OF CERTAIN LAWYERS
OR FORMER LAWYERS
RULE 3-6.1 GENERALLY
(a) Authorization and Application. Except as limited in this rule,
persons or entities providing legal services may employ suspended
lawyers and former lawyers who have been disbarred or whose
disciplinary resignations or disciplinary revocations have been
granted by the Florida Supreme Court [for purposes of this rule
suchthese lawyers and former lawyers are referred to as “individual(s)
subject to this rule”] to perform those services that may ethically be
performed by nonlawyers employed by authorized business entities.
An individual subject to this rule is considered employed by an
entity providing legal services if the individual is a salaried or hourly
employee, volunteer worker, or an independent contractor providing
services to the entity.
(b) Employment by Former Subordinates Prohibited for a
Period of 3 Years. An individual subject to this rule may not, for a
period of 3 years from the entry of the order pursuant to which the
suspension, disciplinary revocation, or disbarment became effective,
or until the individual is reinstated or readmitted to the practice of law,
whichever occurs sooner, be employed by or work under the supervision of another lawyer who was supervised by the individual at the
time of or subsequent to the acts giving rise to the order be employed
or supervised by a lawyer whom the individual subject to this rule
employed or supervised before the date of the suspension, disbarment,
disciplinary resignation, or disciplinary revocation order.
(c) Notice of Employment Required. Before employment
commences, theThe lawyer or entity employing any individual who
will be subject to this rule must provide The Florida Bar with a notice
of employment and a detailed description of the intended services to
be provided by the individual subject to this rule before employment
starts.
(d) Prohibited Conduct.
(1) Direct Client Contact. Individuals subject to this rule must
not have direct contact (including engaging in communication in
any manner) with any client. Direct client contact does not include
the participation of the individual as an observer in any meeting,
hearing, or interaction between a supervising lawyer and a client.
(2) Trust Funds or Property. Individuals subject to this rule
must not receive, disburse, or otherwise handle trust funds or
property as defined in chapter 5 of these rules. Individuals subject
to this rule must not act as fiduciaries for any funds or property of
their clients or former clients, their employers’ clients or former
clients, or the clients or former clients of any entity in which their
employer is a beneficial owner.
(3) Practice of Law. Individuals subject to this rule must not
engage in conduct that constitutes the practice of law and such
individuals must not hold themselves out as being eligible to do so.
(e) Quarterly Reports by Individual and Employer Required.
The individual subject to this rule and employer must submit sworn
information reports to The Florida Bar. SuchThese reports must be
filed quarterly, based on the calendar year, and include statements that
no aspect of the work of the individual subject to this rule has involved
the unlicensed practice of law, that the individual subject to this rule
has had no direct client contact, that the individual subject to this rule
did not receive, disburse, or otherwise handle trust funds or property,
and that the individual subject to this rule is not being supervised by a
lawyer whom the individual subject to this rule supervised within the
3 years immediately previous tobefore the date of the suspension,
disbarment, disciplinary resignation, or disciplinary revocation order.
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(f) Supervising Lawyer. An individual subject to this rule must be
supervised by a member of The Florida Bar in good standing and
eligible to practice law in Florida who is employed full-time by the
entity that employs the individual subject to this rule and is actively
engaged in the supervision of the individual subject to this rule in all
aspects of the individual’s employment.
Comment
Trust funds are defined in chapter 5 of these rules and include, but
are not limited to, funds held in trust for clients or third parties in
connection with legal representation in escrow, estate, probate,
trustee, and guardianship accounts. The Supreme Court of Florida has
held that lawyers acting as escrow agents have a fiduciary duty to
protect the interests of all parties with an interest in the escrowed funds
whether held in the lawyer’s trust account or a separate escrow or
fiduciary account. See Fla. Bar v. Marrero, 157 So. 3d 1020 (Fla.
2015); Fla. Bar v. Hines, 39 So. 3d 1196 (Fla. 2010). Individuals
subject to this rule are prohibited from receiving, disbursing, or
handling trust funds or property or acting as a fiduciary regarding
funds or property of the current or former clients of these individuals,
the entities employing them, or any other entity in which the employer
is a beneficial owner.
*
*
*
Judges—Florida Code of Judicial Conduct—Judge-to-judge solicitation of funds—Court declines to adopt proposed amendments to
Canons Four and Five of Code
IN RE: AMENDMENTS TO CANONS 4 AND 5 OF THE FLORIDA CODE OF
JUDICIAL CONDUCT. Supreme Court of Florida. Case No. SC19-1625. May 28,
2020. Original Proceeding—The Code of Judicial Conduct. Counsel: Hon. W. Joel
Boles, Chair, Pensacola, Hon. James A. Edwards, Past Chair, Daytona Beach, and
Melissa E. Hamilton, Senior Attorney, Judicial Ethics Advisory Committee,
Tallahassee, for Petitioner.

(PER CURIAM.) Before the Court is the petition of the Florida
Judicial Ethics Advisory Committee (JEAC) proposing amendments
to Canons 4 and 5 of the Florida Code of Judicial Conduct (Code). We
have jurisdiction. See art. V, § 2(a), Fla. Const.
In 2018, the JEAC issued an advisory opinion with respect to the
following question:
May the Florida Conference of Circuit Judges and the Conference of
County Court Judges of Florida (collectively “Conferences”) or
individual judges seek donations from the Conferences’ members so
that the Conferences can directly provide monetary assistance, to
fellow judges, judicial assistants, and court staff impacted by Hurricane Michael?

Fla. JEAC Op. 2018-27 at 1.
The JEAC limited its analysis of the question to the activities of
individual judges, i.e., judge-to-judge solicitation of funds, as it does
not provide ethics advice to the Conferences. Id. at 2. The JEAC
determined that Canon 4 (A Judge Is Encouraged to Engage in
Activities to Improve the Law, the Legal System, and the Administration of Justice) was controlling, as the Conferences do not constitute
civic or charitable organizations under Canon 5 (A Judge Shall
Regulate Extrajudicial Activities to Minimize the Risk of Conflict
with Judicial Duties). Id. at 2-5. But the JEAC split evenly on the
ultimate question of whether the canon permitted the type of judge-tojudge fundraising activities at issue; six members believed that Canon
4D(2)(a) permitted such activities only if the funds are used for a lawrelated purpose, while the other six observed that no such limitation on
the use of solicited funds is expressly contained in the canon and that
a judge need only avoid the appearance of coercion. Id.
Believing the opinion addressed an important ethical issue that
should be resolved, the Court asked the JEAC to further consider the
type of fundraising activities at issue in its advisory opinion and
provide a recommendation as to whether such activities should be
allowed or prohibited. In response to the Court’s request, the JEAC
submitted a report, along with proposed amendments supported by a
minority of the JEAC to Canons 4 and 5. The JEAC unanimously

recommends in the report that the judge-to-judge solicitation described in advisory opinion 2018-27 be prohibited. The JEAC notes,
however, that a judge may undertake comparable fundraising
activities under Canon 5C(3)(b) on behalf of an “educational,
religious, charitable, fraternal, sororal or civic organization not
conducted for profit,” if he or she solicits monetary donations from
only judges he or she does not exercise supervisory or appellate
authority over. According to the JEAC, limiting the judge-to-judge
fundraising described in advisory opinion 2018-27 to the circumstances set out in Canon 5C(3)(b) ensures that solicited funds are used
for “well-defined purposes” and are accounted for and distributed
appropriately.
A minority of the JEAC, five members, believe amendments to
Canons 4 and 5 are needed to clarify when judge-to-judge solicitation
is appropriate. Specifically, the JEAC minority propose amending
Canon 4D(2)(a) to include the phrases “only on behalf of such an
organization,” and “to be used only for a law related purpose,” to
clarify that judge-to-judge solicitation may be performed on behalf of
a law-related organization or entity only in situations where the
solicited funds will be used for a law-related purpose. The JEAC
minority also propose amending Canon 5C(3)(b)(i) to include the
phrase “only on behalf of such an organization,” to clarify that judgeto-judge solicitation may be performed only on behalf of the types of
civic and charitable organizations identified in Canon 5C(3). A
majority of the JEAC do not believe such amendments are needed and
that Canons 4 and 5 already make clear when judge-to-judge solicitation is appropriate.
The Court treated the JEAC’s report as a petition to amend the
Code and published the minority’s proposed amendments for
comment. No comments were received.
Having considered the petition and proposed amendments, the
Court has determined that the existing rule provisions prohibit the
judge-to-judge solicitation addressed in advisory opinion 2018-27 and
that the scope of those provisions is not ambiguous. The Conferences
are not civic or charitable organizations. See Fla. R. Jud. Admin.
2.220(a)(2), (b)(2). Rather, as organizations tasked with judicial
education, improving the administration of justice, and the overall
betterment of the judicial system in Florida, they are law-related
organizations under Canon 4D. See id. Although Canon 4D(2)(a)
permits certain judge-to-judge fundraising on behalf of the Conferences, the use of such funds is necessarily limited to law-related
purposes consistent with the Conferences’ mission. See Fla. Code of
Jud. Conduct, Canon 4D(2)(a). The desire to provide financial aid to
fellow judges and court staff adversely affected by Hurricane Michael
is laudable, but such assistance may only be provided through a civic
or charitable organization in accordance with Canon 5C(3), not
through the Conferences.
Since we agree with the JEAC majority that Canons 4 and 5 already
make clear when judge-to-judge solicitation of funds is permitted, we
decline to adopt the amendments proposed by the JEAC minority to
Canons 4D(2)(a) and 5C(3)(b)(i).
It is so ordered. (CANADY, C.J., and POLSTON, LABARGA,
LAWSON, and MUÑIZ, JJ., concur.)
*
*
*
STATE OF FLORIDA, Petitioner, v. CHRISTIN BILOTTI, Respondent. Supreme
Court of Florida. Case No. SC18-965. L.T. Case Nos. 4D15-3559;
062008CF003720B88810. May 22, 2020.

Upon review of the response to this Court’s Order to Show Cause
dated February 26, 2020, the Court has determined that it should
accept jurisdiction in this case. It is ordered that the Petition for
Review is granted, that the Fourth District Court of Appeal’s decision
in this case [43 Fla. L. Weekly DD1269d]is quashed, and this matter
is remanded to the district court for reconsideration upon application
of our decision in State v. Pacchiana, 289 So. 3d 857 (Fla. 2020).
No Motion for Rehearing will be entertained by the Court.
(CANADY, C.J., and POLSTON, LABARGA, LAWSON, and
MUÑIZ, JJ., concur.)
*
*
*
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DISTRICT COURTS OF APPEAL

Criminal law—Grand jury—Publication of report or presentment—
Motion to repress—Appeal of order denying, in part, section 905.28
motion to repress portions of grand jury report issued after grand jury
returned a no true bill—State attorneys, and the attorney general on
appeal, possess the authority to respond to motions to repress or
expunge grand jury reports—Trial court did not err in failing to
consider alleged breaches in confidentiality when determining whether
to repress or expunge portions of the report—Report was not made
public and state’s cursory statements that it was conducting an
investigation after receiving a complaint and that the grand jury report
would remain secret for foreseeable future did not equate to disclosure
of the contents of the report that could require the report to be
repressed or expunged in its entirety—Claim that portions of report
should be repressed or expunged due to factual inaccuracies is
meritless—A grand jury’s findings of fact are not subject to reversal—
Portions of report challenged by movant as improper or unlawful
statements are supported by factual findings and were within the scope
of grand jury’s investigation—Any factual foundation, whether
singular or otherwise, may be sufficient to support a comment in a
grand jury report—Statements made regarding movant specifically
were not improper given movant was a witness and a subject of
investigation, and his legal services were paid using public funds—Fact
that movant is a private citizen is immaterial
IN RE: GRAND JURY-1ST TERM OF 2018. 1st District. Case No. 1D18-4877. May
19, 2020. On appeal from the Circuit Court for Escambia County. Gary L. Bergosh,
Judge. Counsel: Bradley S. Odom of Odom & Barlow, P.A., Pensacola, for
Appellant/Cross-Appellee. Ashley Moody, Attorney General, and William H. Stafford
III, Senior Assistant Attorney General, Tallahassee, for Appellee/Cross-Appellant.

(M.K. THOMAS, J.) These consolidated appeals arise from the partial
denial of a motion brought under section 905.28, Florida Statutes, to
repress or expunge portions of a grand jury report (Report). Bradley
S. Odom, who is referenced in the Report, appeals the lower court’s
order claiming it erred in not repressing additional portions of the
Report. The State Attorney (State) cross-appeals, arguing the lower
court erred in granting any part of Odom’s motion to repress. Finding
no error by the lower court regarding the direct appeal, we affirm.
However, we find merit to the issues raised in the cross-appeal and
reverse.
A grand jury was convened and tasked with review of the operations, policies, and procedures of the Emerald Coast Utilities Authority (ECUA).1 Specifically, the grand jury investigation related to
eminent domain proceedings, Florida public records and sunshine
law, ECUA Board supervision, and delegation of authority. Odom is
an owner/principal/officer at the law offices of Odom & Barlow who
has provided legal representation services to ECUA since 1994.
Following its investigation and witness testimony, the grand jury
concluded that criminal charges were not appropriate and returned a
no true bill. However, because the grand jury was “deeply concerned”
by the testimony it received, it issued the Report. Pursuant to section
905.28(2), Florida Statutes, concerned individuals were given the
opportunity to move to repress or expunge improper or unlawful
portions of the Report. Odom and other parties filed motions to
repress. The State consented to removal of several portions of the
Report, and the lower court ultimately entered an order on the
remaining portions in dispute. This is Odom’s appeal and the State’s
cross-appeal of the order.
Appeal

Odom raises three issues on direct appeal. Odom first asserts that
the state attorney (and the attorney general on appeal): 1) does not
possess the authority to respond to motions to repress or expunge
grand jury reports; and 2) that its role or duty in grand jury proceedings ceases once the grand jury drafts its report. Odom posits that the
statutes governing the relationship between state attorneys and grand
juries, sections 27.03 and 905.19, Florida Statutes, do not expressly
detail that state attorneys or their assistants may draft, edit, or defend
a grand jury report. This argument is fatally flawed for several
reasons. Initially, the argument requires a resort to the principle of
statutory construction known as expressio unius est exclusion alterius,
which means that the mention of one thing implies the exclusion of
another. See Young v. Progressive Se. Ins. Co., 753 So. 2d 80, 85 (Fla.
2000). As this Court has previously noted, “[t]he correctness of the
principle as applied to a particular statute depends entirely on
context.” Crews v. Fla. Pub. Employers Council 79, 113 So. 3d 1063,
1071 (Fla. 1st DCA 2013) (quotation marks omitted) (citing In re
Sealed Case No. 97-3112, 181 F.3d 128, 132 (D.C. Cir. 1999). The
application “must be governed by common sense, such that it should
not be applied to defeat the natural and obvious sense of a statute’s
provisions.” Id. at 1072 (quotation marks omitted) (citing The
Federalist No. 83, at 495-96 (Alexander Hamilton) (Clinton Rossiter
ed., 1961)). “In fact, this maxim properly applies only when the court
can determine that the matters expressly mentioned are intended to be
exclusive.” Id. (citing Smalley Transp. Co. v. Moed’s Transfer Co.,
373 So. 2d 55, 57 (Fla. 1st DCA 1979)).
Odom fails to establish the required prerequisite. “When construing a statute, the first place a court looks ‘is to its plain language—if
the meaning of the statute is clear and unambiguous, [a court] look[s]
no further.’ ” Whitney Bank v. Grant, 223 So. 3d 476, 479 (Fla. 1st
DCA 2017) (quoting State v. Hackley, 95 So. 3d 92, 93 (Fla. 2012)).
Section 905.19 provides, “[t]he state attorney or an assistant state
attorney shall attend sessions of the grand jury to examine witnesses
and give legal advice about any matter cognizable by the grand jury.”
§ 905.19, Fla. Stat. (emphasis added).
The statute is clear and unambiguous. Accordingly, there is no
occasion to resort to the rules of statutory construction. See Daniels v.
Fla. Dep’t of Health, 898 So. 2d 61, 64 (Fla. 2005). The plain
language of the statute provides that the duties of the state attorney’s
office as the legal advisor entail “any matter cognizable” by the grand
jury. Thus, as the grand jury is authorized to issue a report when an
indictment is not returned, it would make no sense to conclude that
matters related to the report fall outside the purview of the grand jury’s
legal adviser. Similarly, as section 905.28 expressly permits an
individual named in a grand jury report to file a motion to repress or
expunge, it follows that the trial court would allow for responses from
the grand jury statutorily assigned legal adviser in defense of the
Report. In fact, state attorneys (and the attorney general on appeal)
have a long history of providing such services with respect to work
product of Florida’s grand juries. See State v. Womack, 127 So. 3d
839, 841 (Fla. 2d DCA 2013) (noting that the state was appealing an
order repressing a grand jury presentment and was represented by the
state attorney); Dep’t of Children & Families v. State, 895 So. 2d
1288, 1289 (Fla. 5th DCA 2005) (the state attorney represented the
state after the department appealed an order denying its motion to
repress or expunge a grand jury presentment); In re Grand Jury
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(Freeport School Project) Winter Term 1988, 544 So. 2d 1104, 1105
(Fla. 1st DCA 1989) (the attorney general represented the grand jury
in appeal defending an order denying appellant’s motion to repress or
expunge portions of the presentment); Moore v. 1986 Grand Jury
Report on Pub. Hous., 532 So. 2d 1103, 1104 (Fla. 3d DCA 1988)
(noting the state attorney filed a response to a motion to repress or
expunge and represented the interest of the grand jury on appeal). We
thus decline the invitation to banish the state attorney from this
process.2
Secondly, Odom argues the lower court erred in not considering
alleged breaches in confidentiality when determining whether to
repress or expunge portions of the Report. This Court has held that
where a presentment was made public, but the state has denied any
wrongdoing and the record is unclear concerning who was responsible
for the disclosure, expungement is not required. Freeport Sch.
Project, 544 So. 2d at 1106. Here, the Report has not been released to
the public, and the only action that can be directly linked to the State
is its release of a statement that it had “received a complaint against
ECUA and was conducting interviews and reviewing documents
related to the complaint,” and a second statement that “the grand jury
report will remain secret for the foreseeable future.” We find that these
cursory statements do not equate to disclosure of the contents of the
Report that could require the Report to be repressed or expunged in its
entirety.
Lastly, Odom argues that numerous additional portions of the
Report should be repressed or expunged because they either contain
factual inaccuracies or are improper. Regarding the alleged factual
inaccuracies, a grand jury’s findings of fact are not subject to reversal.
Freeport Sch. Project, 544 So. 2d at 1106 (citing Moore, 532 So. 2d
at 1105). Thus, Odom’s arguments in this regard are meritless. With
respect to Odom’s remaining arguments, portions of a report or
presentment may be expunged if they contain improper or unlawful
statements. See § 905.28(1), Fla. Stat.; Freeport Sch. Project, 544 So.
2d at 1106. “To avoid being ‘improper,’ comments in the presentment
‘must have a factual foundation in, and be germane to, the scope of
proceedings for which the grand jury was convened.’ ” Freeport, 544
So. 2d at 1106 (quoting Miami Herald Publ’g Co. v. Marko, 352 So.
2d 518, 522 (Fla. 1977)). “ ‘Unlawful’ means outside the lawful ambit
of the grand jury’s authority.” Id. (citing Marko, 352 So. 2d at 52021). Here, the portions of the Report challenged by Odom are
supported by factual findings and are within the scope of the grand
jury’s investigation. Because those portions of the Report are both
proper and lawful, we affirm the ruling of the lower court that no
additional repression or expungement is warranted.
Cross-Appeal
On cross-appeal, the State contends the lower court erred in
repressing the following five portions of the Report:
• We believe that the absence of term limits on Board Members has
created a sense of complacency and has fostered an overreliance on
the executive director and attorneys. An amendment to the Special Act
should be considered that would place term limits on Board Members.
• Indemnity and hold harmless agreements should be in all
easements unless specifically prohibited by law.
• In his testimony, we found Odom to be both unprofessional and
unprepared. We make these findings because they are important and
should be considered by the Board in future decisions.
• We recommend that the employment contract for the executive
director be renegotiated every two years with no automatic renewal
provision. The current contract has been in place since 2004.
• We direct that the State Attorney provide a copy of this report
together with the Opinion issued by the First District Court of Appeal
to the Office of the Governor and the Florida Bar as well as our local
legislative delegation.

We find error in excluding these portions of the Report as the
statements are both lawful and proper. In doing so, we emphasize the
broad powers conveyed to grand juries. See Freeport Sch. Project,
544 So. 2d at 1106; Marko, 352 So. 2d at 520. Here, in making these
statements, the grand jury did not exceed its lawful and proper
function to “consider the actions of public bodies and officials in the
use of public funds and report or present findings and recommendations as to practices, procedures, incompetency, inefficiency, mistakes
and misconduct involving public offices and public monies.” Kelly,
453 So. 2d at 1182. Further, there is a factual foundation in the Report
to support each of the above conclusions.
The State claims the lower court applied an incorrect legal standard
in making this determination, arguing a “sufficient” factual foundation is not required; rather, if “any” facts support a comment, it should
not be expunged. The Second District has explicitly held that “if any
facts support a comment relevant to a lawful investigation, it should
not be expunged or repressed.” Womack, 127 So. 3d at 843 (citing
Freeport Sch. Project, 544 So. 2d at 1107). In In re Grand Jury
Investigation of Florida Department of Health & Rehabilitative
Services, 659 So. 2d 347, 350 (Fla. 1st DCA 1995), this Court detailed
as follows: “We conclude a factual foundation exists for the grand
jury’s determination . . . . Therefore, we affirm the trial court’s denial
of the motion to expunge as it relates to those statements.” Id.
(emphasis added); see also In re Report of the Grand Jury, Jefferson
Cty., Fla., Spring Term 1987, 533 So. 2d 873, 875 (Fla. 1988) (noting
that “proper” has been defined as having “a factual foundation in, and
are germane to, the scope of the proceedings for which the grand jury
was convened”). Thus, we accept the State’s argument that any factual
foundation, whether singular or otherwise, may be sufficient to
support a comment in a grand jury report.
Statements made regarding Odom specifically were not improper
given Odom was a witness and a subject of the investigation, and his
legal services were paid using public funds. The fact that Odom is a
private citizen is immaterial. Also, included in the grand jury’s broad
powers is the power to conclude that a public official is not fit to
continue in their position and recommend that actions be taken for
their removal. Marko, 352 So. 2d at 522. It is then logical that a grand
jury could recommend the matter be referred to the appropriate entity
for consideration of additional action. Therefore, we find the statements should not have been repressed.
Conclusion
We AFFIRM as to all issues on appeal. On cross-appeal, we
REVERSE and REMAND with instruction that the five repressed
provisions be included in the Report. (B.L. THOMAS and
OSTERHAUS, JJ., concur.)
))))))))))))))))))
1
ECUA was created by the Legislature in 1981 to provide utility services to
Escambia County and Pensacola. Its enabling legislation is codified at Chapter 2001324, Laws of Florida.
2
Odom’s arguments against participation by the Department of Legal Affairs in
grand jury proceedings are similarly rejected. See § 16.01(4), Fla. Stat. (the attorney
general “[s]hall appear in and attend to, in behalf of the state, all suits or prosecutions,
civil or criminal or in equity, in which the state may be a party, or in anywise interested,
in the Supreme Court and district courts of appeal of this state”). The Attorney General
has appeared in numerous cases involving motions to repress or expunge. See, e.g.,
Miami Herald Publ’g Co. v. Marko, 352 So. 2d 518 (Fla 1977); Roe v. Grand Jury, 970
So. 2d 498, 499 (Fla. 4th DCA 2007); In re Grand Jury Investigation of Fla. Dep’t of
Health & Rehabilitative Servs., 659 So. 2d 347, 348 (Fla. 1st DCA 1995); Malcolm
Pirnie, Inc., v. Monroe Cty. Grand Jury Report, Fall Term, 1987, 558 So. 2d 139 (3d
DCA 1990); In re Grand Jury (Freeport Sch. Project) Winter Term, 1988, 544 So. 2d
1104, 1105 (Fla. 1st DCA 1989); Kelly v. Sturgis, 453 So. 2d 1179, 1180 (Fla. 5th DCA
1984).
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Workers’ compensation—Attorney’s fees—Costs—Prevailing
party—Appeals—Judge of compensation claims did not err in finding
that claimant was not entitled to attorney’s fees and costs as a prevailing party—Claimant did not meet burden of showing that her attorney’s efforts achieved acceptance and payment of her claims because
record shows that employer/carrier never denied benefits at issue—
Claim of entitlement to costs as a prevailing party was not preserved
for appellate review where issue was not brought to JCC’s attention
through filing of motion for rehearing
YVETTE MORGAN, Appellant, v. AMERICAN AIRLINES and SEDGWICK CMS,
Appellees. 1st District. Case No. 1D19-3077. May 19, 2020. On appeal from an order
of the Judge of Compensation Claims. Edward R. Almeyda, Judge. Date of Accident:
July 16, 2014. Counsel: Toni L. Villaverde of Toni L. Villaverde, PLLC, Coral Gables,
for Appellant. Clinton C. Lyons, Jr. of Moran Kidd Lyons & Johnson, P.A., Orlando,
for Appellees.

ON MOTION FOR REHEARING
[Original Opinion at 45 Fla. L. Weekly D685a]
(PER CURIAM.) Yvette Morgan moves for rehearing asserting that
this Court misapprehended her argument for costs associated with her
August 24, 2018 petition for benefits. Citing Jennings v. Habana
Health Care Ctr., 183 So. 3d 1131 (Fla. 1st DCA 2015), Morgan
asserts that she is a prevailing party and thus entitled to costs. In
Jennings, this Court determined that the timely provision of benefits
“is irrelevant [to] the separate question of whether a party prevails,
entitling the party to costs.” Id. at 1134. Further, timely acceptance of
a petition for benefits under section 440.192(8), Florida Statutes, is not
sufficient to avoid the imposition of costs. Although we conclude that
Morgan did not preserve the argument on her entitlement to costs, we
grant the motion for rehearing, withdraw our prior opinion, and
substitute the following.
Yvette Morgan appeals an order of the Judge of Compensation
Claims, finding she was not entitled to attorney’s fees or costs for two
petitions she filed in 2018. Morgan asserts the JCC erred because she
was the prevailing party in the proceedings below. We disagree.
First, Morgan claims she was entitled to an award of attorney’s
fees. A claimant who petitions for benefits may recover attorney’s fees
when the employer or carrier files a response to the petition denying
benefits, the claimant successfully prosecutes her petition with her
attorney’s assistance, and at least thirty days elapses from the time the
employer or carrier receives the petition and provides the requested
benefits. § 440.34(3), Fla. Stat. (2018); see Neville v. JC Penney
Corp., 130 So. 3d 235 (Fla. 1st DCA 2013). At issue here is whether
Morgan’s attorney successfully prosecuted her petitions. To demonstrate successful prosecution, Morgan had to show that her attorney’s
efforts achieved “acceptance and payment of the claim[s].” Mitchell
v Sunshine Cos., 850 So. 2d 632, 633 (Fla. 1st DCA 2003). Morgan
did not meet her burden because the record shows that the Employer/Servicing Agent never denied the benefits at issue. Because it
was not her attorney’s successful prosecution of the petitions that
achieved the E/SA’s acceptance and payment of her claims, Morgan
is not entitled to fees under section 440.34(3)(b). See Franco v. SCI at
Palmer Club at Prestancia, 989 So. 2d 709 (Fla. 1st DCA 2008).
Second, Morgan claims she was entitled to costs as a prevailing
party. But the JCC made no relevant findings on Morgan’s entitlement
to costs, and Morgan did not bring this oversight to the attention of the
JCC in a timely motion for rehearing. Thus, this issue was not
preserved for appellate review. See, e.g., Hamilton v. R.L. Best Int’l,
996 So. 2d 233, 234 (Fla. 1st DCA 2008) (holding if error is one that
first appears in final order, aggrieved party must bring it to judge’s
attention by filing motion for rehearing).
We, therefore, AFFIRM the JCC’s order finding that Morgan was
not entitled to fees or costs. (ROWE, MAKAR, and KELSEY, JJ.,
concur.)
*
*
*
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Criminal law—Immunity—Stand Your Ground law—Amendment—
Retroactive application—The 2017amendment to section 776.032(4)
applies to all Stand Your Ground hearings conducted on or after the
statute’s effective date—Because defendant’s immunity hearing
occurred before the amended statute’s effective date, he is not entitled
to a new immunity hearing
DARNELL PERKINS WASHINGTON, Appellant, v. STATE OF FLORIDA,
Appellee. 1st District. Case No. 1D17-1978. May 19, 2020. On appeal from the Circuit
Court for Duval County. Angela M. Cox, Judge. Counsel: Andy Thomas, Public
Defender, and Danielle Jorden, Assistant Public Defender, Tallahassee, for Appellant.
Ashley Moody, Attorney General, and Steven Edward Woods, Assistant Attorney
General, Tallahassee, for Appellee.

ON REMAND FROM FLORIDA SUPREME COURT
[Prior Report at 44 Fla. L. Weekly D1825a]
(RAY, C.J.) We reconsider on remand our prior opinion in this case,
which the Florida Supreme Court quashed following its decision in
Love v. State, 286 So. 3d 177 (Fla. 2019). We now affirm in all
respects and write only to address the sole issue presented on remand.
In 2014, Darnell Perkins Washington was charged with attempted
second-degree murder, following a shooting that took place during an
altercation with his mother’s boyfriend. Washington claimed that he
acted in self-defense and moved to dismiss the charge under Florida’s
Stand-Your-Ground law, section 776.032, Florida Statutes. The trial
court denied the motion, concluding that Washington failed to meet
his burden of proving that he was entitled to immunity from prosecution. The case went to trial, and Washington was convicted of the
lesser crime of aggravated assault with a firearm.
Washington argued on appeal that he is entitled to a new StandYour-Ground immunity hearing based on an intervening change in
the law. At the time of Washington’s immunity hearing, Florida case
law interpreting section 776.032 required that Washington prove
entitlement to immunity by a preponderance of the evidence. See
Bretherick v. State, 170 So. 3d 766, 775 (Fla. 2015). While this appeal
was pending, the Florida Legislature amended section 776.032 to
change both the burden and quantum of proof required for establishing entitlement to immunity. See Ch. 2017-72, §§ 1-2, Laws of Fla.
Now, once a defendant makes a prima facie claim of immunity, the
State must prove by clear and convincing evidence that the defendant
is not entitled to immunity. § 776.032(4), Fla. Stat. (2017).
We previously granted Washington relief based on our precedent
holding that the 2017 amendment to section 776.032 is procedural in
nature and retroactive in application to pending cases, including those
on appeal. See, e.g., Commander v. State, 246 So. 3d 1303 (Fla. 1st
DCA 2018).
Based on Love, we now conclude that Washington is not entitled
to a new immunity hearing. In Love, the supreme court agreed that the
amended statute is a procedural change in the law but clarified that the
new procedure “applies to all Stand Your Ground immunity hearings
conducted on or after the statute’s effective date.” 286 So. 3d at 190
(emphasis added). Because Washington’s immunity hearing occurred
before the amended statute’s effective date, the trial court was correct
to conduct the hearing under the standard announced in Bretherick.
AFFIRMED. (KELSEY and JAY, JJ., concur.)
*
*
*
DAVID ROHALIA SAMPSON, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D19-326. May 20, 2020. Appeal pursuant to Fla. R. App. P.
9.141(b)(2) from the Circuit Court for Pinellas County; Frank Quesada and Joseph A.
Bulone, Judges. Counsel: Deana K. Marshall of Law Office of Deana K. Marshall,
P.A., Riverview, for Appellant.

(PER CURIAM.) We affirm without discussion the postconviction
court’s order denying David Rohalia Sampson’s motion for
postconviction relief, which he filed under Florida Rule of Criminal
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Procedure 3.850. Our affirmance is without prejudice to any right Mr.
Sampson may have to seek review under rule 3.800(a) of the sentencing issue that he first raised in his motion for rehearing of the order
summarily denying his rule 3.850 motion. (NORTHCUTT,
SALARIO, and ROTHSTEIN-YOUAKIM, JJ., Concur.)
*
*
*
Administrative law—Public employees—Police officers—Retirement
benefits—Forfeiture—Felonies involving breach of public trust and
other specified offenses—Guilty plea to federal charge of receiving,
concealing, and retaining stolen property of the United States based on
police officer employee’s participation in fraudulent tax-refund
scheme— Limited record failed to support forfeiture of employee’s
retirement benefits under public-employee pension plan based on
determination that employee committed embezzlement of public funds
and a felony falling within statutory catch-all provision, either of which
would support forfeiture order under section 12.3173—Embezzlement
of public funds—Nothing in record before pension board showed that
defendant committed offense involving fraudulent appropriation of
money with which she or someone else had been lawfully entrusted—
Employee’s plea to violation of 18 U.S.C. section 641 did not show that
she committed embezzlement—Federal statute can be violated in
multiple ways, and count in superseding indictment to which employee
pleaded guilty charged that she willingly received, concealed, and
retained stolen property, and nothing in plea or resultant judgment
established a conviction of or admission to embezzlement or aiding and
abetting embezzlement—Extensive discussion of “embezzlement”—
Catch-all provision of statute requires proof of nexus between crime
and public officer and his or her duties and/or position—Assuming

without deciding that federal court’s finding that employee used
Driver and Vehicle Information Database to obtain personal
identifying information for use in fraudulent tax refund scheme
qualified as substantive evidence that she did, in fact, do so, evidence
was hearsay, and pension board’s final order did not identify any
exception to hearsay rule under which federal court’s finding would
have been admissible in a civil case—Accordingly, federal court’s
finding was insufficient to sustain board’s finding that employee
used DAVID in connection with her crime—Collateral estoppel—
Assuming it is proper to give preclusive effect to findings made at a
federal sentencing hearing, board failed to show that employee was
collaterally estopped from asserting that she did not use DAVID
because there was no evidence in the record that her use of DAVID
was a critical and necessary part of the judgment and sentence in
the federal criminal case—Because employee’s purported use of
DAVID was sole nexus between crime and her position as police
officer, forfeiture of benefits under catch-all provision of statute
was not supported by competent substantial evidence
LAJOYCE HOUSTON, Appellant, v. CITY OF TAMPA FIREFIGHTERS AND
POLICE OFFICERS’ PENSION FUND BOARD OF TRUSTEES, Appellee. 2nd
District. Case No. 2D18-4279. May 20, 2020. Appeal from the City of Tampa
Firefighters and Police Officers Pension Fund Board of Trustees. Counsel: Clifford A.
Taylor and Megan Rosenberg of The Hogan Law Firm, Brooksville, for Appellant.
Robert D. Klausner, Stuart A. Kaufman, and Anna R. Klausner Parish of Klausner,
Kaufman, Jensen & Levinson, Plantation, for Appellee.

(SALARIO, Judge.) LaJoyce Houston appeals from a final order of
the Board of Trustees of the City of Tampa Firefighters and Police
Officers Pension Fund (Board) that forfeited her retirement benefits
under a public-employee pension plan pursuant to section 112.3173,
Florida Statutes (2017). Based on Ms. Houston’s conviction in federal
court for receiving, concealing, or retaining stolen government
property—in this case, income tax refunds—the Board determined
that she committed both an embezzlement of public funds and a
felony falling within the statutory catch-all provision, either of which

would support the forfeiture order under section 112.3173. The
limited record consisting solely of documents the Board produced at
the hearing failed to establish the existence of either ground. We are
required to reverse.
I.
It is helpful before jumping into the facts of the case to understand
the legal framework governing the forfeiture of public-employee
retirement benefits. The forfeiture of such benefits is governed by
both constitutional and statutory provisions. See Cuenca v. Bd. of
Admin., 259 So. 3d 253, 258 (Fla. 3d DCA 2018). Article II, section
8(d), of the Florida Constitution provides as follows:
Any public officer or employee who is convicted of a felony involving
a breach of public trust shall be subject to forfeiture of rights and
privileges under a public retirement system or pension plan in such
manner as may be provided by law.

The legislature has implemented this constitutional provision in
section 112.3173. The statute was adopted in 1984, ch. 84-266, § 14,
Laws of Fla., and in those respects important to this appeal, remains in
identical form today.
Subsection (3) of the statute sets forth the general rule regarding the
forfeiture of retirement benefits by a public employee:
Any public officer or employee who is convicted of a specified offense
committed prior to retirement, or whose office or employment is
terminated by reason of his or her admitted commission, aid, or
abetment of a specified offense, shall forfeit all rights and benefits
under any public retirement system of which he or she is a member,
except for the return of his or her accumulated contributions as of the
date of termination.

Under this statutory text, the forfeiture of pension benefits is the legal
consequence of a conviction of a “specified offense” or the termination of public employment upon the “admitted commission, aid, or
abetment of a specified offense.” Without proof of a conviction of or
admission to involvement in a specified offense, then, there can be no
forfeiture of benefits. See Rivera v. Bd. of Trs. of City of Tampa’s Gen.
Emp’t Ret. Fund, 189 So. 3d 207, 213 (Fla. 2d DCA 2016) (reversing
final order forfeiting benefits on an absence of competent substantial
evidence of the public employee’s conviction of a specified offense).
The term “specified offense” is defined in section 112.3173(2)(e).
That subsection makes clear that the legislature did not create a
framework under which any crime or misconduct by a public
employee results in a forfeiture of retirement benefits. Rather, the
legislature limited the definition of a “specified offense” giving rise to
forfeiture to a narrow set of seven categories of offenses that it
evidently considered to involve a breach of public trust. Under the
statute, “specified offense” means:
1. The committing, aiding, or abetting of an embezzlement of
public funds;
2. The committing, aiding, or abetting of any theft by a public
officer or employee from his or her employer;
3. Bribery in connection with the employment of a public officer
or employee;
4. Any felony specified in chapter 838 [governing bribery by a
public official], except ss. 838.15 and 838.16;
5. The committing of an impeachable offense;
6. The committing of any felony by a public officer or employee
who, willfully and with intent to defraud the public or the public
agency for which the public officer or employee acts or in which he or
she is employed of the right to receive the faithful performance of his
or her duty as a public officer or employee, realizes or obtains, or
attempts to realize or obtain, a profit, gain, or advantage for himself or
herself or for some other person through the use or attempted use of
the power, rights, privileges, duties, or position of his or her public
office or employment position; or
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7. The committing on or after October 1, 2008, of any felony
defined in s. 800.04 against a victim younger than 16 years of age
[involving lewd or lascivious offenses upon or against such victims],
or any felony defined in chapter 794 against a victim younger than 18
years of age, by a public officer or employee through the use or
attempted use of power, rights, privileges, duties, or position of his or
her public office or employment position.

Subsection (6) in the definition of “specified offense” is sometimes
referred to as the definition’s catch-all provision because it does not
identify a specific crime but rather reaches “any felony” bearing
certain characteristics. See, e.g., Simcox v. City of Hollywood Police
Officers’ Ret. Sys., 988 So. 2d 731, 733 (Fla. 4th DCA 2008) (describing section 112.3173(2)(e)(6) as a “catch-all” provision). As the
language of that subsection demonstrates, it applies where the conduct
at issue (1) constitutes a felony, (2) is committed by a public employee, (3) is done willfully and with intent to defraud the public or the
public employer of its right to the employee’s faithful performance,
(4) is done to obtain a profit, gain, or advantage for the employee or
some other person, and (5) is done through the use or attempted use of
the power, rights, privileges, duties, or position of the employee’s
employment. See Cuenca, 259 So. 3d at 258 (quoting Bollone v. Dep’t
of Mgmt. Servs., Div. of Ret., 100 So. 3d 1276, 1280-81 (Fla. 1st DCA
2012)). The last requirement—that the act be done through one of the
listed attributes of public employment—requires a “nexus between
the crimes charged against the public officer and his or her duties
and/or position.” DeSoto v. Hialeah Police Pension Fund Bd. of Trs.,
870 So. 2d 844, 846 (Fla. 3d DCA 2003).
Section 112.3173 provides several mechanisms by which a public
employee’s commission of a specified offense may be reported to the
Florida Commission on Ethics and obligates the Commission to report
any such offenses to the relevant retirement system. § 112.3173(4).
When the retirement system receives such a notice or otherwise has
reason to believe that forfeiture of a public employee’s retirement
benefits is required, it must give the public employee notice and the
opportunity for a hearing under the Administrative Procedure Act,
chapter 120, Florida Statutes (2017). § 112.3173(5)(a). Any appeal
from a decision to forfeit an employee’s retirement benefits is to the
district court of appeal. § 112.3173(5)(b).
II.
A.
Ms. Houston started as a police officer with the Tampa Police
Department in 1997, eventually rising to the rank of sergeant. On
February 2, 2016, she was charged in a twenty-count superseding
indictment in federal court in connection with an alleged scheme to
fraudulently obtain income tax refunds from the federal government.
The superseding indictment alleged that Ms. Houston, her husband,
and a woman named Rita Girven conspired to steal personal identifying information of taxpayers, file false income tax returns on their
behalf asserting entitlement to refunds, and collect the refunds from
the federal government through a variety of means.
Several counts in the superseding indictment alleged that Ms.
Houston used the Driver and Vehicle Information Database (DAVID), to which she had access by virtue of her employment with the
police department, to obtain personal identifying information for use
in the alleged scheme. Pay attention to that because it will become
important later. One of the central issues in this case is whether the
Board had competent substantial evidence proving, as distinguished
from an indictment merely alleging, that Ms. Houston in fact ran these
DAVID searches.
The criminal case was resolved through a plea agreement under
which Ms. Houston pleaded guilty to a single count of the superseding
indictment—Count Four. Count Four alleged that Ms. Houston “did
willingly receive, conceal, and retain stolen property of the United
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States . . . with the intent to convert said property to [her] own use and
the use of others, then knowing said property to have been stolen” in
violation of 18 U.S.C. §§ 641, 642 (2017). It identified as the property
$61,660.52 of tax refunds and stated that Ms. Houston used $2000 of
those funds to pay a credit card balance. It did not say anything,
however, about Ms. Houston using DAVID to further the theft.
The plea agreement contained a section titled “factual basis” in
which Ms. Houston admitted to a statement of the facts supporting the
plea. It stated that in 2011 and 2012, Ms. Houston received things of
value obtained with debit cards tied to bank accounts loaded with
fraudulently obtained tax refunds. It explained how Ms. Girven would
open bank accounts in other people’s names in which to deposit the
tax refunds. It identified the specific bank account containing the
refunds that were the subject of Count Four and explained that those
refunds had been issued as a result of fraudulent tax returns filed in
identity-theft victims’ names by Ms. Girven and the filing of Ms.
Girven’s own fraudulent tax return. It described how the funds were
used to make payments on Ms. Houston’s credit card. Like Count
Four, however, the factual basis section of the plea agreement said
nothing about Ms. Houston using DAVID in connection with the theft
of government property.
The federal court accepted Ms. Houston’s plea and proceeded to a
sentencing hearing. Before the hearing, a presentence investigation
report was prepared that evidently—we say evidently because the
presentence investigation report was not presented to the Board and
is not included in our record—stated that Ms. Houston used DAVID
in some way related to the theft. At the sentencing hearing, Ms.
Houston argued objections to several statements in the presentence
investigation report, including the statement about the use of DAVID.
The court did not hear any witnesses or receive any documents (other
than the presentence investigation report) on the matter, but it did state
on the record that it was “satisfied that Ms. Houston ran these DAVID
searches. The Court finds that Ms. Houston used her position of trust
to secure this scheme.”
After resolving Ms. Houston’s objections to the presentence
investigation report, the court heard testimony from Ms. Houston’s
pastor, a statement from Ms. Houston, and argument of counsel. The
government requested that the court impose a sentence of fifty-one
months in prison. The court stated that it would impose a sentence of
thirty-three months. It did not explain how, if at all, its determination
that Ms. Houston ran DAVID searches in furtherance of the scheme
factored into the sentence. The written judgment and sentence entered
following the hearing did not explain it either.
B.
In October 2017, the Board served Ms. Houston with a notice of
proposed agency action in which it stated that her retirement benefits
were to be forfeited. The notice asserted that the federal crime to
which she pleaded amounted to a specified offense because (1) it
constituted the embezzlement of public funds under section
112.3173(2)(e)(1), (2) it constituted the theft by a public officer or
employee from his or her employer under section 112.3173(2)(e)(2),
and (3) it fell within the catch-all provision in section
112.3173(2)(e)(6). Ms. Houston requested a hearing before the Board.
At the start of the hearing, counsel for the Board announced that the
case would proceed on the embezzlement and catch-all theories stated
in the notice and, by implication, that the theory of theft by a public
employee from her employer was abandoned. A special advocate
retained by the Board then presented the case against Ms. Houston. He
began by stating that he would not call any witnesses. Rather, he
would rely solely on a limited set of documents to prove the specified
offenses. As relevant here, those documents consisted of the superseding indictment, the plea agreement, the transcript of the federal
sentencing hearing, and the written judgment and sentence.
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The special advocate argued that Ms. Houston’s plea to receiving,
concealing, or retaining stolen federal property demonstrated “an
embezzlement” under section 112.3173(2)(e)(1) because, under the
Florida Criminal Code, the crime of embezzlement is subsumed by the
crime of theft. He further argued that the only disputed issue under the
catch-all provision, under section 112.3173(2)(e)(6), was whether
there was a nexus between Ms. Houston’s public employment and the
theft and that the nexus was shown by Ms. Houston’s use of DAVID
to facilitate the scheme. He stated that the Board could find that Ms.
Houston so used DAVID based on the federal court’s finding at the
sentencing hearing that she did.
Ms. Houston’s counsel argued that embezzlement connotes a
person’s fraudulent appropriation of property or money that has been
entrusted to him or her by someone like an employer or a fiduciary.
Because no one had ever entrusted the fraudulent tax returns to Ms.
Houston, and she thus could not have come into possession of the
property lawfully, her counsel argued, she could not have committed
that offense. As to the catch-all provision, Ms. Houston testified and
denied using DAVID in connection with the tax-refund scheme. Her
counsel argued that the federal judge’s finding to the contrary at the
sentencing hearing was hearsay and, as a matter of law, insufficient to
prove the nexus element under our court’s decision in Rivera.
The Board rendered a final order forfeiting Ms. Houston’s
retirement benefits. It concluded that Ms. Houston had committed the
specified offense of embezzlement of public funds for two reasons:
(1) 18 U.S.C. § 641 uses the term “embezzlement,” and Ms. Houston’s plea to a violation of that statute thus establishes that she
committed or aided and abetted an embezzlement and (2) under
Florida law, embezzlement is subsumed in the offense of theft. The
Board also concluded that Ms. Houston committed a specified offense
under the catch-all provision. It found the nexus element of the catchall provision based on the federal court’s finding at the sentencing
hearing that Ms. Houston ran DAVID searches in connection with the
fraudulent scheme. This is Ms. Houston’s timely appeal.
III.
Our review of the Board’s forfeiture order is governed by section
120.68 of the Administrative Procedure Act. See Rivera, 189 So. 3d
at 210 (citing Bollone, 100 So. 3d at 1279). Under that statute, we may
set aside an agency decision or remand a case to the agency when, as
applicable here, its decision hinges on an erroneous interpretation of
law or a finding of fact that is not supported by competent substantial
evidence. See § 120.68(7)(b), (d); Simcox, 988 So. 2d at 732-33.
A.
Ms. Houston first argues that the Board’s conclusion on the
specified offense of embezzlement of public funds is incorrect
because nothing in the record before the Board showed that she
committed an offense involving the fraudulent appropriation of
money with which she or someone else had been lawfully entrusted.
This requires that we determine both the meaning of the term
“embezzlement” in section 112.3173(2)(e)(1) and whether competent
substantial evidence establishes that conduct meeting the definition of
that term is present on this record.
The rules we bring to determining the meaning of the statutory
term “embezzlement” are well-known. When we interpret a statute,
we start with “the plain meaning of the actual language” that the
legislature chose. Diamond Aircraft Indus., Inc. v. Horowitch, 107 So.
3d 362, 367 (Fla. 2013). If that language is unambiguous, its plain
meaning controls and there is nothing left for us to interpret. See Holly
v. Auld, 450 So. 2d 217, 219 (Fla. 1984). If the statutory language is
ambiguous, however, we turn to rules of statutory construction to
determine its meaning. English v. State, 191 So. 3d 448, 450 (Fla.
2016). Statutory language is ambiguous when it is reasonably
susceptible of more than one interpretation. See License Acquisitions,

LLC v. Debary Real Estate Holdings, LLC, 155 So. 3d 1137, 1146
(Fla. 2014).
The statutory term “embezzlement” is not defined in section
112.3173 or elsewhere in chapter 112. Thus, we give the term its
ordinary, everyday meaning unless it has been used in a way that
carries a specialized or technical meaning. See City of Tampa v.
Thatcher Glass Corp., 445 So. 2d 578, 579 (Fla. 1984); State v.
Kwitowski, 250 So. 3d 210, 215 (Fla. 2d DCA 2018). Here, one might
say that when a term like “embezzlement” is used in a statute regulating a collateral consequence (forfeiture of retirement benefits) of the
commission of a “specified offense,” the term ought to be used as it is
used in the criminal law. See Kwitowski, 250 So. 3d at 215-16 (holding
that the term “capital felony” in a perjury statute carried the meaning
it carried in the Florida Criminal Code and not its ordinary, everyday
meaning). Which meaning applies to the term “embezzlement” as
used in section 112.3173(2)(e)(1) is an academic question, however,
because the ordinary and specialized meanings of the term are the
same: both connote the fraudulent appropriation of property by a
person to whom that property has been entrusted by reason of some
office, employment, or position of trust. See ch. 812, Fla. Stat. (1967)
(identifying and describing various embezzlement-related offenses);
Berney v. State, 38 So. 2d 55, 56 (Fla. 1948) (stating elements of
embezzlement under Florida law when it was still a separate offense);
Embezzle, Black’s Law Dictionary (5th ed. 1979) (defining “embezzle” as “willfully to take, or convert to one’s own use, another’s
money or property, of which the wrongdoer acquired possession
lawfully, by reason of some office or employment or position of
trust”); Embezzlement, Webster’s Third New Int’l Dictionary (1986)
(defining “embezzlement” as “the fraudulent appropriation of
property by a person to whom it has been entrusted (as of an employer’s money by his clerk or of public funds by the officer in
charge)”); Wayne R. LaFave, Substantive Criminal Law § 19.6(a) (3d
ed. 2019) (describing the creation of embezzlement to fill a gap left by
the element of larceny that required a trespass in the taking, recognizing “various kinds of persons who might have lawful possession of
another’s property,” and “providing that any such person entrusted
with another’s property who fraudulently converted it was guilty of
embezzlement”).
Thus, an embezzlement occurs when a person lawfully comes into
possession of the property (whether public or otherwise) of another
(such as through a public office) and fraudulently converts it to his or
her own use.1 See State v. Siegel, 778 So. 2d 426, 427 n.2 (Fla. 5th
DCA 2001) (quoting Wayne R. LaFave & Austin W. Scott, Jr.,
Criminal Law § 8.6 (2d ed. 1986)). The Third District’s decision in
Warshaw v. City of Miami Firefighters’ & Police Officer’s Retirement
Trust, 885 So. 2d 892 (Fla. 3d DCA 2004), which affirmed an order
forfeiting retirement benefits, is provides an example. There, the City
of Miami funded a nonprofit organization for the purpose of recognizing individuals who had made contributions to the community and
forming alliances between the police and local businesses. Id. at 894.
The nonprofit was housed in the police department, and the police
chief, who was the nonprofit’s registered agent, arranged for the funds
to be transferred to its bank account. Id. The chief later used part of
those funds to pay for personal, unauthorized expenses. Id. This was
a textbook case of embezzlement: the chief came into lawful possession of public funds by virtue of his office and involvement with the
nonprofit and converted those funds to his own use.
This case, in contrast, does not involve anyone coming into
possession of property lawfully. On the record developed before the
Board, Ms. Girven filed phony income-tax returns pretending to be
someone she was not and claiming an entitlement to a refund that did
not exist, had the refunds deposited into a bank account in someone
else’s name, and then shared the refunds with Ms. Houston, who knew
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they were the product of a fraud on the government. This is not a case
of anyone coming into possession of property lawfully, such as
through a public office or employment; everyone who came into the
possession of the tax refunds did so entirely unlawfully. See Siegel,
778 So. 2d at 427 (distinguishing crimes of theft like larceny, which
require that criminal intent be formed at the time the property is taken,
from embezzlement, a form of theft which “does not require that the
defendant have criminal intent when he obtains the property in
question”). Perhaps tellingly, the Board has not argued to the contrary.
The Board has argued, as it did in its final order, that Ms. Houston’s
plea to a violation of 18 U.S.C. § 641 shows that she committed
embezzlement because that statute contains that word. In relevant part,
18 U.S.C. § 641 provides as follows:
Whoever embezzles, steals, purloins, or knowingly converts to his
use or the use of another . . . any . . . money . . . of the United States . . .
or
Whoever receives, conceals, or retains the same with intent to
convert it to his use or gain, knowing it to have been embezzled,
stolen, purloined or converted—
Shall be fined under this title or imprisoned not more than ten
years, or both . . . .

The Board’s argument lacks merit. As the text makes clear, one can
commit an offense under 18 U.S.C. § 641 in multiple ways: (1) by (a)
embezzling, (b) stealing, (c) purloining, or (d) knowingly converting
money of the United States or (2) by receiving, concealing, or
retaining that money knowing it to have been (a) embezzled, (b)
stolen, (c) purloined, or (d) converted. In the count of the superseding
indictment to which Ms. Houston pleaded guilty, the government did
not charge Ms. Houston with embezzling money. Nor did it charge her
with receiving, concealing, or retaining money that she knew to have
been embezzled. It charged that Ms. Houston “did willingly receive,
conceal, and retain stolen property of the United States . . . then
knowing said property to have been stolen.” (Emphasis added.) And
Ms. Houston’s plea agreement did not contain any admission to an
embezzlement or knowingly receiving embezzled money. It contained only an admission to knowingly receiving stolen property.
Thus, nothing in Ms. Houston’s plea or the resultant judgment
establishes a conviction of or admission to embezzlement or aiding an
abetting embezzlement.
The Board also argues that we should interpret the term “embezzlement” in section 112.3173(2)(e)(1) as reaching Ms. Houston’s
crime because her crime was a theft and under Florida law, embezzlement is subsumed within theft.2 As support, it points to section
812.014(1), which establishes a single offense of “theft” that reaches
anyone who “obtains or uses” the property of another with the intent
to deprive that person of the property or to appropriate it to themselves. It then identifies section 812.012(3)(d)(1), which defines
“obtains or uses” for purposes of the theft statute as including
“[c]onduct previously known as stealing; larceny; purloining;
abstracting; embezzlement; misapplication; misappropriation;
conversion; or obtaining money or property by false pretenses, fraud,
or deception.” From there, the Board argues that because embezzlement is included within theft, and Ms. Houston participated in a theft,
her conduct qualifies as embezzlement.
Obviously, this does not make sense as a matter of logic. Reduced
to essentials, the Board’s argument is a syllogism that runs as follows:
(1) all embezzlement is theft; (2) Ms. Houston’s crime was theft;
therefore (3) Ms. Houston’s crime was an embezzlement. This
presents what logicians call the fallacy of the undistributed middle.
See, e.g., Aylett v. Sec’y of Hous. & Urban Dev., 54 F.3d 1560, 1569
(10th Cir. 1995) (describing the fallacy of the undistributed middle).
The middle term of the syllogism is “theft” because it appears in both
the major and minor premises, items (1) and (2) respectively. But in
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the minor premise (item (2)), it says something about a particular thing
(Ms. Houston) rather than about everything the term designates,
making it undistributed. (It would be distributed if the second premise
was something like “all theft is illegal.”) As a result, the major and
minor premises cannot be connected, and the conclusion is invalid. It
is like saying (1) all apples are fruit; (2) a banana is a fruit; therefore
(3) a banana is an apple. See Royer v. State, 389 So. 2d 1007, 1016
(Fla. 3d DCA 1979) (“The fallacy of the undistributed middle directly
applies: all narcotics couriers act like parts of the profile, but most
people who act like parts of the profile are not narcotics couriers.”).
The Board’s argument thus does not present a reasonable interpretation of the term “embezzlement” in section 112.3173(2)(e)(1).
Furthermore, the argument does not make sense within the context
of section 112.3173(2)(e). Section 112.3173(2)(e)(1) identifies
“embezzlement of public funds” as a specified offense calling for
forfeiture of retirement benefits. The very next subsection—subsection (2)(e)(2)—identifies “theft by a public officer or
employee from his or her employer” as a separate and distinct
specified offense calling for forfeiture. The fact that the legislature
used the term “embezzlement” to identify one specified offense and
the term “theft” to identify another—all while knowing that embezzlement had been subsumed within the offense of theft in the criminal
code—indicates, in the absence of evidence to the contrary, that the
legislature understood the two terms to carry different meanings. See
State v. Mark Marks, P.A., 698 So. 2d 533, 541 (Fla. 1997) (quoting
Dep’t of Prof’l Reg. v. Durrani, 455 So. 2d 515, 518 (Fla. 1st DCA
1984)); Burgess v. State, 198 So. 3d 1151, 1157 (Fla. 2d DCA 2016)
(“[T]he legislature does not ordinarily use different words to mean the
same thing.”). And the evidence the Board presented here does not
show that Ms. Houston committed or aided and abetted the commission of the offense the term “embezzlement” connotes.
B.
With respect to the catch-all provision, the issue is whether
competent substantial evidence supports the Board’s finding that Ms.
Houston ran DAVID searches in connection with her crime, which
was essential to its conclusion that the nexus requirement was
satisfied. The sole evidence that supported the Board’s finding was the
federal court’s finding at Ms. Houston’s sentencing hearing that she
did run those circumstances and, accordingly, abused her position of
trust.3 Ms. Houston argues that the federal court’s finding is hearsay
and is, by itself, insufficient to support the Board’s finding under our
decision in Rivera.
In an administrative proceeding of the type conducted by the Board
here, “[i]rrelevant, immaterial, or unduly repetitious evidence shall be
excluded but all other evidence of a type commonly relied upon by
reasonably prudent persons” is admissible, regardless of whether it
would be admissible at a trial in a court. See § 120.569(2)(g); Fla.
Indus. Power Users Grp. v. Graham, 209 So. 3d 1142, 1145-46 (Fla.
2017) (“[S]ection [120.569(2)(g)] exemplifies the longstanding
general rule . . . that the rules of evidence do not strictly apply in
administrative proceedings.”). That means that hearsay evidence is
admissible. But the Administrative Procedure Act limits what hearsay
may be used to do, providing that it “may be used for the purpose of
supplementing or explaining other evidence, but it shall not be
sufficient in itself to support a finding unless it would be admissible
over objection in civil actions.” § 120.57(1)(c) (emphasis added); see
also Yost v. Unemployment App. Comm’n, 848 So. 2d 1235, 1237
(Fla. 2d DCA 2003) (holding that in administrative proceedings,
hearsay evidence “is not sufficient, standing alone, to prove a material
fact in issue unless it would be admissible over objection in a civil
proceeding”).
In Rivera, we applied these principles to the nexus requirement in
section 112.3173(2)(e)(7)—regarding the specified offense of lewd
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or lascivious molestation of a person under sixteen—which is
textually identical to the nexus requirement in the catch-all provision.
189 So. 3d at 211 (relying on cases interpreting the nexus requirement
in the catch-all provision). There, the public employee pleaded guilty
to the requisite crimes and the record included his plea agreement,
plea colloquy, and judgment and sentence, but none of those documents showed a nexus between his public employment and his crimes.
Id. at 212. To fill the gap, the retirement system board relied on a
police report and transcripts of police interviews of the minor victims.
Id. We held that “[t]he police reports and the transcripts of the witness
interviews were clearly hearsay that would not be admissible over
objection in civil actions.” Id. We concluded that “[i]t follows that the
forfeiture order is not supported by competent, substantial evidence
and that it must be set aside.” Id. at 213.
Assuming without deciding that the federal court’s finding that Ms.
Houston used DAVID in connection with her crime qualifies as
substantive evidence that she in fact did so, it is as clearly hearsay as
was the evidence in Rivera. It is a statement (Ms. Houston used
DAVID in connection with her crime), made out of court (really,
outside the board proceedings), by a declarant (the federal judge), that
is offered for the truth of the assertion the statement contains (that Ms.
Houston really did use DAVID in connection with her crime). See §
90.801(c), Fla. Stat. (2017) (defining hearsay); Rubrecht v. Cone
Distrib., Inc., 95 So. 3d 950, 959 (Fla. 5th DCA 2012) (explaining that
a statement of fact in an appellate opinion is hearsay when used to
establish that the fact is true); BDO Seidman, LLP v. Banco Espirito
Santo Int’l, 38 So. 3d 874, 880 (Fla. 3d DCA 2010) (“A court
judgment is hearsay ‘to the extent that it is offered to prove the truth of
the matters asserted in the judgment.’ ” (quoting United States v. Sine,
493 F.3d 1021, 1036 (9th Cir. 2007))). The Board’s final order does
not identify an exception to the hearsay rule under which the federal
court’s finding would have been admissible in a civil case, and none
is apparent to us.4 Absent an exception, the federal court’s finding is
insufficient to sustain the Board’s finding that Ms. Houston used
DAVID in connection with her crime. See Rivera, 189 So. 3d at 21213.
The Board argues that even if it was inadmissible, the federal
court’s finding about DAVID precludes her from relitigating the
matter under the doctrine of collateral estoppel. Whether a federal
court’s findings at a criminal sentencing have preclusive effect under
the doctrine is, as it turns out, a fairly murky affair. At least two federal
courts of appeal have held that it is presumptively improper for a party
to invoke collateral estoppel to preclude its adversary from relitigating
a fact found at a federal criminal sentencing, citing as significant
concerns the procedural differences and the different incentives
parties have to litigate between federal sentencings and other court
proceedings. See, e.g., Maciel v. Comm’r of Internal Revenue, 489
F.3d 1018, 1024-25 (9th Cir. 2007); Sec. & Exch. Comm’n v.
Monarch Funding Corp., 192 F.3d 295, 305-06 (2d Cir. 1999). Others
have recognized these concerns but have avoided definitively ruling
on whether findings at a federal sentencing can have collateralestoppel effect. See, e.g., United States v. Clark, 906 F.3d 667, 671
(7th Cir. 2018) (declining to reach the issue because any error in
applying the doctrine was harmless); Kosinski v. Comm’r of Internal
Revenue, 541 F.3d 671, 677-79 (6th Cir. 2008) (describing concerns
but declining to reach the question because the case could be resolved
on other grounds). Still others have given such findings preclusive
effect without explicitly considering whether it is proper to do so. See,
e.g., United States v. Duboc, 694 F.3d 1223, 1227 (11th Cir. 2012).
We need not resolve the problem in this case. Assuming it is proper
to give preclusive effect to findings made at a federal sentencing
hearing, the Board failed to prove that collateral estoppel applies. The
party asserting collateral estoppel must establish the following

elements:
(1) [T]he issue at stake must be identical to the one involved in the
prior litigation; (2) the issue must have been actually litigated in the
prior suit; (3) the determination of the issue in the prior litigation must
have been a critical and necessary part of the judgment in that action;
and (4) the party against whom the earlier decision is asserted must
have had a full and fair opportunity to litigate the issue in the earlier
proceeding.

Lary v. Ansari, 817 F.2d 1521, 1524 (11th Cir. 1987) (alteration in
original) (quoting I.A. Durbin, Inc. v. Jefferson Nat’l Bank, 793 F.2d
1541, 1549 (11th Cir. 1986)).5 Assuming without deciding that the
other elements of collateral estoppel are satisfied, there is no evidence
in this record of the third element—that Ms. Houston’s use of DAVID
was a critical and necessary part of the judgment and sentence in the
federal criminal case.
The fundamental problem is that it is not possible to determine on
the record before the Board how, if at all, the federal court’s finding
affected the sentence it imposed. See, e.g., Lary, 817 F.2d at 1525
(holding that the “critical and necessary” element was not established
where the jury in the prior action rendered a general verdict and the
court in the second action could not determine which of multiple bases
for the decision the jury chose). Fashioning a federal sentence is a
discretionary exercise by a federal court based on its consideration of
a series of statutory factors. See 18 U.S.C. § 3553; United States v.
Boyd, 786 F. App’x 186, 189 (11th Cir. 2019) (“The district court has
broad discretion to weigh the various sentencing factors and to
consider the totality of the circumstances [in imposing a sentence].”).
We know from the sentencing transcript that the federal court found
that Ms. Houston used DAVID in connection with her crime. But we
also know from the transcript (1) that the court considered ample other
information, including information in the presentence investigation
report, testimony from Ms. Houston’s pastor, Ms. Houston’s own
statement, other information the federal court did not specifically
identify, and the arguments of counsel and (2) that the court imposed
a sentence that was materially shorter than the sentence the government requested. Nothing in the sentencing transcript connects the
finding that Ms. Houston used DAVID to the sentence imposed either
as a matter of law or as a matter of the federal court’s sentencing
discretion. And there is nothing else in our record that would enable
us to make those determinations directly or by reasonable inference.
Instead, as far as this record is concerned, there are multiple ways the
federal court could have arrived at the sentence it did, and we thus
cannot conclude that its finding regarding the use of DAVID was
critical and necessary to the sentence it imposed. See Hickman v.
Comm’r of Internal Revenue, 183 F.3d 535, 538 (6th Cir. 1999)
(holding that the sentencing court’s determination of a restitution
amount in the amount of the defendant’s unpaid taxes was not
collateral estoppel on the issue of that defendant’s tax liability because
the sentencing court “enjoyed considerable discretion as to whether
[it] should order restitution, and if so, as to the amount” such that the
defendant’s tax liability was not critical and necessary to the restitution award); cf. Dennis v. United States Bureau of Prisons, 325 F.
App’x 744, 747 (11th Cir. 2009) (holding that the “critical and
necessary” element was not satisfied where the prior decision was
based on alternative holdings).
IV.
At oral argument, the Board emphasized that Ms. Houston’s
conduct was unconscionable for a police officer and that she should
not be allowed to enjoy public retirement benefits. We take no issue
with the Board’s assessment of Ms. Houston’s conduct; it was quite
obviously serious and deserving of condemnation. Our role, however,
is not to determine whether it is morally right for Ms. Houston to
receive retirement benefits. The legislature has carefully crafted a
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statute that tells us when a public employee’s commission of a crime
requires forfeiture of retirement benefits, and the question for us is
whether the evidence the Board produced at the hearing establishes
one of those circumstances. The Board here decided to forego witness
testimony and rely on a limited record of documents. For the reasons
we have explained, those documents fail to prove a specified offense
justifying forfeiture under the statutory scheme. Accordingly, we
reverse the final order forfeiting Ms. Houston’s retirement benefits
and remand the case to the Board with instructions to enter an order
restoring Ms. Houston’s retirement benefits and providing for the
payment of any past due benefits with interest. See Rivera, 189 So. 3d
at 213.
Reversed and remanded with instructions. (VILLANTI and
MORRIS, JJ., Concur.)
))))))))))))))))))
1
The embezzlement to which section 112.3173(2)(e)(1) refers is the embezzlement
of public funds. Ms. Houston has never disputed that the proceeds she received were
public funds within the meaning of the statute.
2
In Florida, the statutes making various forms of embezzlement criminal offenses
with their own separate elements were repealed before section 112.3173(2)(e)(1) was
enacted. When they were repealed, embezzlement and other crimes against property—
such as obtaining money by false pretenses, for example—were merged into a single
offense by way of a series of statutory amendments. See Casso v. State, 182 So. 2d 252,
255 (Fla. 2d DCA 1966) (recognizing that “[a]ll former distinctions between larceny,
embezzlement, and obtaining money or other property by false representations” were
“abolished by statute and are now merged into the one offense of larceny” and citing
the version of section 811.021, Florida Statutes (dealing with larceny and other related
offenses), that was in effect at the time relevant to the 1966 opinion); see also ch. 74383, § 40, Laws of Fla. (renumbering section 811.021 to section 812.021, Florida
Statutes, and amending it); ch. 77-342, §§ 4, 5, 16, Laws of Fla. (repealing section
812.021 and creating section 812.014). The result is that Florida now has an umbrella
theft statute in section 812.014, Florida Statutes (2017), that encompasses all of the
various forms of commission of theft by way of what were once separate offenses
against property.
3
At oral argument, the Board posited that a nexus also exists because Ms. Houston
met Ms. Girven while the latter was a confidential informant for the police department.
Whether we should consider an alternate ground for affirmance raised outside the briefs
is debatable. See, e.g., Powell v. State, 120 So. 3d 577, 592-93 (Fla. 1st DCA 2013). At
all events, the record does not support it. See Robertson v. State, 829 So. 2d 901, 906
(Fla. 2002) (“[T]here must have been support for the alternative theory or principle of
law in the record. . . .”). The evidence was that Ms. Houston met Ms. Girven in 2000,
that the crime occurred in 2011, and that the two women became very close personally
in the interim—so close that Ms. Girven’s daughter lived with Ms. Houston. There was
no evidence bearing on whether Ms. Girven was an informant at the time of the crime.
The final order states that Ms. Houston “abused her position of trust” by taking money
from someone she met as a confidential informant. But it does not conclude that this
meant that Ms. Houston “use[d] or attempted [to] use . . . the power, rights, privileges,
duties, or position” of her employment when she committed her crime eleven years
after meeting Ms. Girven and after the two women had become personally close, see
§ 112.3173(2)(e)(6), which is what the nexus element requires. The Board has not cited
and we have not found any decision holding the nexus element satisfied on facts close
to these; on the contrary, the applicable cases clearly involve the direct leveraging of
the public office to secure private gain. See, e.g., Bollone, 100 So. 3d 1276, 1281 (Fla.
1st DCA 2012) (involving facts where a public employee used a computer given to him
for employment purposes to download and view child pornography); Jenne v. Dep’t of
Mgmt. Servs., Div. of Ret., 36 So. 3d 738, 739 (Fla. 1st DCA 2010) (involving facts
where a sheriff, among other things, gave a developer a lease amendment with the
sheriff’s office in apparent exchange for private work on a residence and used his
secretary and an attorney for the sheriff’s office in the process). We cannot conclude
that the record supports the Board’s alternate ground for affirmance here.
4
The Board argues that the transcript of the sentencing hearing is a public record
admissible under the public records exception in section 90.803(8). Even if true,
however, that would not get the federal court’s finding into evidence. That is because
the transcript is itself hearsay, and the finding is another level of hearsay within it. See,
e.g., Leighty v. State, 981 So. 2d 484, 492 (Fla. 4th DCA 2008) (holding that statements
contained in a deposition transcript were inadmissible hearsay when offered for the
truth of their assertions even though the transcript itself was admissible over a hearsay
objection); Bigge v. Dist. Sch. Bd. of Citrus Cty., No. 5:13-cv-49-Oc-10PRL, 2015 WL
1138472, at *8 (M.D. Fla. Mar. 13, 2015) (“[E]ven though these transcripts [of a school
board meeting] have been deemed public records, they are replete with statements
constituting inadmissible hearsay within hearsay within hearsay.”). Even if the
transcript is admissible, an exception applicable to the federal court’s finding would
still be required. See § 90.805; Leighty, 981 So. 2d at 492. The same, obviously, would
be true of any other factual statement made during the course of the sentencing
proceeding that is offered for its truth.
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5
We look to federal law to determine the preclusive effect of the judgment and
sentence in the federal criminal case because it is a federal judgment. See, e.g., State
Farm Mut. Auto. Ins. Co. v. Statsick, 231 So. 3d 528, 534 n.5 (Fla. 2d DCA 2017)
(looking to Florida law to determine the preclusive effect of a Florida judgment (citing
Restatement (Second) of Judgments ch. 6, intro note (Am. Law Inst. 1982))). At all
events, the requirements of collateral estoppel in Florida are, in those respects material
to this case, identical to those under federal law. See, e.g., Goodman v. Aldrich &
Ramsey Enters., Inc., 804 So. 2d 544, 546-47 (Fla. 2d DCA 2002) (stating elements of
collateral estoppel).
*
*
*

Paternity—Child custody—Parenting plan—Time-sharing schedule
and parenting plan established by paternity order was based upon an
event that was not objectively certain to occur where order included
provisions that were to go into effect “if” the mother moved to another
county, an event that was speculative and not imminent—Order was
too broad in that it allowed for automatic change to time-sharing
schedule and parenting plan if mother moved out of county and failed
to include a timeframe for any such move—Moreover, order ostensibly
allowed prospective timesharing schedule and parenting plan to go into
effect without trial court having to reconsider best interest of child at
time of actual relocation—Remand for trial court to fashion timesharing schedule and parenting plan based on best interests of child as
determined pursuant to parents’ circumstances at time of final hearing
C.G., Appellant, v. M.M., Appellee. 2nd District. Case No. 2D19-857. Opinion filed
May 20, 2020. Appeal from the Circuit Court for Pinellas County; Jack Helinger,
Judge. Counsel: Erica J. Busch of Magnolia Law, PLLC, Ft. Lauderdale, for Appellant.
M.M., pro se.

(SLEET, Judge.) C.G., the mother, challenges the trial court’s final
order of paternity as to the minor child she shares with M.M., the
father. Because the trial court’s paternity order established a timesharing schedule and parenting plan based upon an event that was not
objectively certain to occur, we must reverse.
According to the trial court’s order, the parties never married and
separated in 2010, when the child was about a year old. After their
separation, the parties had no formal agreement but divided timesharing equally and used the mother’s address for school designation
purposes. However, neither a formal timesharing schedule nor a child
support order was ever entered by the trial court. The mother began
dating someone else and eventually moved in and had a daughter with
her new boyfriend. Over time, coparenting issues arose between the
mother and the father, and the mother filed a paternity petition seeking
a parenting plan and a child support order. Although the mother’s
paternity petition did not raise the issue of her desire to relocate, the
mother testified at the hearing on the petition that she planned to move
her family to Riverview in Hillsborough County at some point in the
future.
Following the hearing, the trial court entered its order designating
the father as the majority timesharing parent and giving the mother
and the father shared parental responsibility on all “significant
matters” and “close to equal parenting time” “as long as the [m]other
stays in Pinellas County.” However, the trial court also ordered that
“[c]ommencing when the Mother moves out of Pinellas County, the
Father shall continue to be the majority time sharing parent, but [the
child] shall reside more with the Father during the school year,” with
the mother having every other weekend and equally divided holidays.
The trial court explicitly based this ruling on the mother’s future move
with the minor child to Hillsborough County.
The mother argues on appeal that the trial court erred in fashioning
a prospective parenting plan because any move by her to Hillsborough
County was speculative rather than imminent. She further maintains
that if and when she does move, she would have to file a petition to
relocate and the trial court would be required to conduct an analysis of
the best interest of the child at that time. We agree.
Section 61.13001, Florida Statues (2017), establishes the procedures involved in the relocation of a child. Pursuant to section
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61.13001(3), unless the parties have agreed to the relocation of the
child, the “parent . . . seeking relocation must file a petition to
relocate.” Furthermore, “[a] presumption in favor of or against a
request to relocate with the child does not arise if a parent or other
person seeks to relocate and the move will materially affect the current
schedule of contact, access, and time-sharing with the nonrelocating
parent or other person.” § 61.13001(7). However,
[t]he parent . . . wishing to relocate has the burden of proving by a
preponderance of the evidence that relocation is in the best interest of
the child. If that burden of proof is met, the burden shifts to the
nonrelocating parent . . . to show by a preponderance of the evidence
that the proposed relocation is not in the best interest of the child.

§ 61.13001(8). With regard to the best interest of the child, “the statute
outlines several factors a trial court must consider before reaching a
decision on a parent’s request for permanent relocation.” Arthur v.
Arthur, 54 So. 3d 454, 456 (Fla. 2010) (citing § 61.13001(7)). But the
determination of the child’s best interest “must be made at the time of
the final hearing [on the petition for relocation] and must be supported
by competent, substantial evidence.” Arthur, 54 So. 3d at 459.
In the instant case, the mother has never even filed a petition for
relocation, and as such, the issue of relocation was not properly before
the trial court at the hearing on the paternity petition. Nevertheless, it
is clear from the trial court’s order that the mother’s plan to eventually
move to Hillsborough County was the basis for making the father the
majority timesharing parent. While the trial court’s order includes
detailed factual findings on each of section 61.13’s best interest
factors, those findings are made from the perspective of what the
child’s life would be like after the mother moves him out of Pinellas
County.
In making these findings, the trial court relied on Rivera v. Purtell,
252 So. 3d 283 (Fla. 5th DCA 2018), for the proposition that the court
may address reasonably certain future events and prospectively
modify timesharing. In Rivera, the Fifth District “conclude[d] that [the
Florida Supreme Court’s opinion in] Arthur does not prohibit a
timesharing plan which, as here, applies the child’s best interests as
determined at the time of the final hearing to an event that is reasonably and objectively certain to occur at an identifiable time in the
future.” 252 So. 3d at 284, 286, 287 (reversing timesharing plan where
trial court incorrectly “determined that it could not prospectively
determine a change in timesharing based upon the child starting
kindergarten” and concluding that “[t]here was nothing speculative or
uncertain about the child . . . starting kindergarten”).
Here, the mother disputes the trial court’s depiction of her plan for
a future move as being “reasonably certain.” Even accepting the trial
court’s factual findings as true,1 we must agree with the mother. The
trial court found that “[t]he Mother and [her boyfriend] are now in a
two-year relationship. They currently live in St. Petersburg. . . . [The
boyfriend] is from Riverview/Tampa. . . . [He] has baseball coaching
opportunities in Riverview and wants to live closer to them. So the
Mother and [her boyfriend] plan on moving to Riverview, probably
in early 2019.” (Emphasis added.)
By the trial court’s own findings, the mother’s “plan” to move to
Hillsborough County at some time “soon,” “probably in early 2019,”
cannot be said to be “objectively certain to occur at an identifiable
time in the future.” See Rivera, 252 So. 3d at 286. Based on the trial
court’s findings, a date has not been set for the move and any plans to
leave Pinellas County are no more concrete than wanting to look for
employment in eastern Hillsborough County. The fact that the trial
court’s order directs that the prospective timesharing goes into effect
if the mother “moves out of Pinellas County”—without specifying to
where she would be moving—illustrates just how uncertain the
pending move is. This is clearly distinguishable from the reasonable
and objective certainty of a child in the State of Florida starting

kindergarten at the age of five that was at issue in Rivera.
We conclude that the trial court erred in addressing the best interest
of the child and fashioning a prospective timesharing schedule and
parenting plan based on a future event that is not “objectively certain
to occur at an identifiable time in the future.” See Rivera, 252 So. 3d
at 286. In coming to this conclusion, we must reiterate that the mother
has never filed a petition to relocate with the child. The issue was not
before the trial court, and the mother was not on notice that at the
paternity hearing she would have the burden, under section
61.13001(8), of establishing that relocation would be in the best
interest of the child.
We also agree with the mother’s second argument on appeal that
the trial court’s order is too broad in that it allows for an automatic
change to the timesharing schedule and parenting plan if the mother
“moves out of Pinellas County” and fails to include a timeframe for
any such move. Ostensibly, under this order, if the mother remained
in Pinellas County for five years but then moved anywhere outside of
Pinellas County, the prospective timesharing schedule and parenting
plan would go into effect without the trial court having to reconsider
the best interest of the child at the time of the actual relocation in
violation of chapter 61 and Arthur, 54 So. 3d at 459.
For the reasons discussed, we reverse the trial court’s final
judgment of paternity and remand for the trial court to fashion a
timesharing schedule and parenting plan based on the best interests of
the child as determined pursuant to the parties’ circumstances at the
time of the final hearing without consideration of any prospective
move by the mother. The trial court shall also reconsider the issue of
child support in light of the new timesharing schedule and parenting
plan.
Reversed and remanded. (SALARIO and ATKINSON, JJ.,
Concur.)
))))))))))))))))))
1
The lack of a transcript of the proceedings below requires us to accept the trial
court’s factual findings as true. See O’Connor v. O’Connor, 184 So. 3d 1149, 1149
(Fla. 2d DCA 2015) (“In the absence of a transcript, the trial court’s factual findings are
presumed correct, and our review is limited to errors apparent on the face of the
judgment.”).
*
*
*

Attorneys—Appellate counsel—Noncompliance with court orders—
Discharge from further representation of client in consolidated
appeals—Reference of matter to Florida Bar
STATE OF FLORIDA, Appellant, v. BRYAN KENDRICK, Appellee. 2nd District.
Case Nos. 2D18-135, 2D18-136, 2D18-574, Consolidated. Opinion filed May 20,
2020. Appeal from the Circuit Court for Hillsborough County; Laura E. Ward, Judge.
Counsel: Ashley Moody, Attorney General, Tallahassee, and Katie Salemi-Ashby,
Assistant Attorney General, Tampa, for Appellant. Dirk R. Weed of Weed and
Associates, P.A., Tampa, for Appellee.

ORDER ON SHOW-CAUSE PROCEEDING
(PER CURIAM.) Attorney Dirk R. Weed, Florida Bar Number
157538, appeared before this court on Wednesday, March 4, 2020, to
show cause why sanctions should not be imposed for his failure to
comply with this court’s orders in the consolidated cases.
The State filed notices of appeal in the three cases on January 4,
2018. The notices that initiated appeal numbers 2D18-135 and 2D18136 were transmitted to this court on January 8, 2018; the notice that
initiated appeal number 2D18-574 was transmitted to this court on
February 15, 2018. The notices were served on the Appellee’s trial
counsel, Dirk R. Weed. After several extensions of time, the State
filed its initial briefs on January 22, 2019.
On April 11, 2019, this court issued orders in 2D18-135 and 2D18574 directing counsel for the Appellee to file an answer brief within
thirty days. The same order issued in 2D18-136 on May 24, 2019. The
orders advised that if Attorney Weed had not been retained to
represent the Appellee, he could file a motion to withdraw that
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complied with Florida Rule of Appellate Procedure 9.440(b) and State
v. White, 742 So. 2d 374 (Fla. 2d DCA 1999). Attorney Weed did not
respond.
On May 24, 2019, this court followed up with orders repeating the
April 11 orders. Attorney Weed did not respond.
On July 10, 2019, this court ordered Attorney Weed to respond to
the May 24 orders within ten days or sanctions would be imposed. On
July 23, 2019, Attorney Weed filed responses. On August 14, 2019,
this court treated Attorney Weed’s responses as motions to withdraw
as counsel and denied them without prejudice to file amended motions
that complied with Florida Rules of Appellate Procedures 9.140(d)
and 9.440(b). The orders provided in the alternative that Attorney
Weed serve the answer briefs within thirty days. Attorney Weed did
not respond.
On October 17, 2019, this court issued orders referring to Attorney
Weed’s July 23 responses and this court’s August 14 orders and
stating that compliance was overdue. The orders noted that although
Attorney Weed’s responses stated that the Appellee’s whereabouts
were unknown, the Department of Corrections’ website indicated that
the Appellee was under community supervision. The orders suggested
that Attorney Weed consult the Department of Corrections in his
efforts to locate the Appellee. The orders again directed Attorney
Weed to file either a motion to withdraw that satisfies rules 9.140(d)
and 9.440(b) or an answer brief within thirty days. The orders stated
that if Attorney Weed was unable to locate the Appellee, he could file
a status report describing his efforts to do so. Attorney Weed did not
respond.
On December 18, 2019, this court followed up with orders
directing Attorney Weed to respond to the October 17 orders within
twenty days. The orders warned that failure to comply could result in
the imposition of sanctions. Attorney Weed did not respond.
On January 13, 2020, this court directed Attorney Weed to respond
to the October 17 order within ten days. The orders warned that failure
to comply could result in the imposition of sanctions. Still, Attorney
Weed did not respond.
On February 13, 2020, this court issued orders requiring Attorney
Weed to appear at the court’s March 4 oral argument session to show
cause why he should not be sanctioned for his failure to respond to this
court’s October 17, 2019, December 18, 2019, and January 13, 2020,
orders.1 The orders advised that if Attorney Weed complied with the
three orders by 1 p.m. on Thursday, February 27, 2020, he could seek
to discharge the orders to show cause. Attorney Weed did not seek
discharge of the orders to show cause.
On March 4, 2020, Attorney Weed appeared as ordered. He did not
adequately explain why he failed to respond to six orders from this
court.2 He stated that he filed a motion to withdraw in the circuit court,
and he provided a copy to this court. This court noted that the motion
still failed to comply with the appellate rules and that this court’s
orders directed him to file a motion to withdraw in this court. Attorney
Weed advised the court that he would try that day to contact the
Department of Corrections in his effort to locate the Appellee as this
court had suggested in the October 17, 2019, order. Attorney Weed
still has not responded or provided this court with a status report on his
efforts to contact the Appellee.
By separate order, on our own motion we have discharged
Attorney Weed from further representation of the Appellee in these
consolidated appeals. Due to Attorney Weed’s failure to comply with
this court’s directives and the attendant delays, we hereby refer this
matter to The Florida Bar for investigation and initiation of such
proceedings as may be appropriate. (NORTHCUTT, LaROSE, and
BLACK, JJ., Concur.)
))))))))))))))))))
1
The orders to show cause mistakenly referred to the January order as having issued
in 2019.
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2
The process involved in arranging a show-cause appearance for a recalcitrant
attorney, informally dubbed a “visit” in this court, is labor- and time-intensive. Of
course, so are many processes undertaken by the court’s legal and clerical staff, but
visits are particularly unproductive in the sense that much time and labor are spent on
a matter collateral to the substance of the appeal and even to the preliminary procedural
matters involved in an appeal. In addition, visits delay finality for the parties and any
victims.

*

*

*

Criminal law—Probation—Conditions—Requirement that defendant
be tested for sexually transmitted diseases should not have been
imposed as special condition of probation where condition had no
relationship to offense of conviction, related to conduct which was not
in itself criminal, and required or forbade conduct not reasonably
related to future criminality
IAN THOMAS GOKAY, Appellant, v. STATE OF FLORIDA, Appellee. 2nd District.
Case No. 2D18-4530. Opinion filed May 20, 2020. Appeal from the Circuit Court for
Polk County; Neil A. Roddenbery, Judge. Counsel: Howard L. Dimmig, II, Public
Defender, and Carly J. Robbins-Gilbert, Assistant Public Defender, Bartow, for
Appellant. Ashley Moody, Attorney General, Tallahassee, and Jonathan S. Tannen,
Assistant Attorney General, Tampa, for Appellee.

(KHOUZAM, Chief Judge.) Ian Gokay was convicted of possession
of methamphetamine, cannabis, and drug paraphernalia, in addition
to driving with a suspended license. He was sentenced to 270 days in
county jail, followed by 48 months of probation. As a special
condition of probation, Gokay was required to submit to a test for
sexually transmitted diseases. He now appeals, arguing ineffective
assistance of counsel and challenging the test. We affirm without
comment Gokay’s ineffective assistance claim, but we must reverse
in part because the STD test should not have been imposed as a special
condition of probation.
“Although a sentencing court enjoys broad discretion in fashioning
special conditions to probation, it is not unbounded.” Williams v.
State, 182 So. 3d 912, 913 (Fla. 2d DCA 2016). To be valid, a
condition must be “reasonably related to rehabilitation.” Id. (quoting
Carty v. State, 79 So. 3d 239, 240 (Fla. 1st DCA 2012)). A condition
is not reasonably related to rehabilitation if it “(1) has no relationship
to the crime of which the offender was convicted, (2) relates to
conduct which is not in itself criminal, and (3) requires or forbids
conduct which is not reasonably related to future criminality.” Id.
(quoting Rodriguez v. State, 378 So. 2d 7, 9 (Fla. 2d DCA 1979)); see
Pulecio v. State, 160 So. 3d 556, 557 (Fla. 2d DCA 2015) (same). This
rule, fashioned by our court in Rodriguez, was later approved by the
Florida Supreme Court in Biller v. State, 618 So. 2d 734 (Fla. 1993).
In that case, the supreme court rejected a special condition prohibiting
a defendant’s consumption of alcohol. Id. at 735. The defendant’s
crimes involved the carrying of concealed weapons, and the court
applied Rodriguez to conclude that the alcohol restriction was not
rationally related to the defendant’s rehabilitation. Id. Alcohol
consumption was not connected to the crimes of carrying concealed
weapons, the defendant was legally allowed to consume alcohol as an
adult, and nothing in the record suggested a propensity towards
alcohol such that future criminality would be affected. Id.
Here, the STD test mandated by the trial judge similarly fails all
three tests of relatedness. First, Gokay was convicted of driving with
a suspended license and possession of drugs and paraphernalia, which
are not sexual crimes that would be impacted by an STD test. Secondly, it is not a crime per se for someone with STDs to engage in
sexual activity. Thirdly, it is not reasonable to believe based on this
record that an STD test will have any effect on Gokay’s future
criminality. Even assuming a theoretical connection between being
made aware of one’s sexual health and illegally smoking methamphetamine, the record reflects that Gokay already knows about his
personal sexual health. It is therefore unclear what purpose, if any, a
court-required STD test might serve. In fact, our review of the record
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suggests that the trial court accidentally imposed the test as a standard
condition of probation and listed it as an afterthought along with
curfew, alcohol testing, and warrantless search requirements. In ruling
on the subsequent motion to correct sentence, the trial court adopted
the State’s argument, finding that it had discretion to impose the test
merely because Gokay had been smoking methamphetamine with
someone he met on an LGBTQ dating website. The analysis abruptly
ended there, with no application of the Rodriguez test. And while a
trial court need not make explicit findings of relatedness, “a special
condition of probation, when challenged on grounds of relevancy,
will only be upheld if the record supports at least one of the circumstances outlined in Rodriguez.” Biller, 618 So. 2d at 735. The trial
court did not articulate any support in the record, and we do not see
any either. Even assuming that some connection exists between
smoking drugs and contracting an STD, the connection is no less
speculative and tangential than that rejected in Biller and other cases
from our own court. See Louis v. State, 201 So. 3d 190, 191 (Fla. 2d
DCA 2016) (holding that requiring probationer to obtain a GED failed
all three Rodriguez factors where probationer had been convicted of
threatening a public officer); James v. State, 696 So. 2d 1268, 1269
(Fla. 2d DCA 1997) (holding that condition prohibiting probationer
from having contact with his seventeen-year-old wife failed all three
tests for relatedness where defendant was convicted of lewd acts in the
presence of a child under sixteen years old based on his earlier contact
with his now wife when she was fourteen and he was twenty-two);
Godley v. State, 659 So. 2d 447, 447 (Fla. 2d DCA 1995) (reversing
a prohibition on excessive use of alcohol where alcohol was not
involved in probationer’s aggravated battery conviction); Bourget v.
State, 634 So. 2d 1109, 1110 (Fla. 2d DCA 1994) (reversing a
prohibition on possessing firearms and using intoxicants excessively
where probationer was convicted of insurance fraud). Indeed, the trial
court’s discretion is not unfettered. “Discretion . . . is abused when the
judicial action is arbitrary, fanciful, or unreasonable, which is another
way of saying that discretion is abused only where no reasonable man
would take the view adopted by the trial court.” Canakaris v.
Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980) (quoting Delno v. Mkt.
St. Rwy. Co., 124 F.2d 965, 967 (9th Cir. 1942)). A special condition
of probation must therefore be reasonably related to rehabilitation, not
merely related theoretically or speculatively. Here, “the absence of
any evidentiary connection between [Gokay’s] prior criminality and
[Gokay’s sexual activity] would seem to warrant some particularized
evidence to show that, now, for whatever reason, his [sexual activity]
could fuel future criminal behavior on his part. There was no such
evidence to be found in this record.” See Williams, 182 So. 3d at 914.
We therefore reverse the special condition of Gokay’s probation
requiring that he take an STD test.
Affirmed in part, reversed in part, and remanded. (CASANUEVA,
J., Concurs. ATKINSON, J., Concurs in result only with opinion.)
))))))))))))))))))

(ATKINSON, Judge, Concurring.) I agree that the trial court committed reversible error, but I write separately because my perception of
the trial court’s rationale for imposition of the STD test as a special
condition of probation differs from that of the majority. The majority
contends that the trial court found it had discretion to impose the test
“merely because Gokay had been smoking methamphetamine with
someone he met on an LGBTQ dating website.” However, the trial
court’s explanation mentioned nothing about the sexual orientation to
which the “online dating site” catered. And the trial court’s reasoning
does not mention or necessarily rely on any likelihood that Gokay was
or would be engaged in sexual activity. Rather, the trial court’s order
denying Gokay’s motion to correct his sentence indicates that Gokay
and the individual he met on the dating site were “us[ing] the same
smoking device” to smoke the methamphetamine.

To the extent the trial court concluded that such activity is conducive to the transmission of disease, it would be difficult to deny that
this is at least possible. But it cannot be any more so than sharing a
drag from a cigarette, a bag of popcorn at a movie theater, or a
goodnight kiss at the end of a date. These might very well be activities
one should be cautious about undertaking with new acquaintances.
However, there was no explanation of what “relationship” the
attendant health risk has to the crimes of drug and paraphernalia
possession or driving with a suspended license or how testing for such
risk is “reasonably related to future criminality.” See Williams, 182
So. 3d at 913 (“In determining whether a condition of probation is
reasonably related to rehabilitation, we believe that a condition is
invalid if it (1) has no relationship to the crime of which the offender
was convicted, (2) relates to conduct which is not in itself criminal,
and (3) requires or forbids conduct which is not reasonably related to
future criminality.” (quoting Rodriguez, 378 So. 2d at 9)).
*
*
*
Torts—Electric utilities—Negligence—Strict liability—Duty of care—
Failure to provide electricity—Action brought by nursing home
resident alleging that defendant’s failure to restore power after a
hurricane caused injuries to her—Discussion of utility companies’ duty
to the public—No error in dismissing complaint against defendant
power company for negligence and strict liability—Defendant owed no
common law duty to the general public to provide and maintain
electrical service—Undertaker doctrine does not create liability for
defendant—The application of the undertaker doctrine to facts of case
would make defendant the insurer of power, something the courts have
never authorized—Additionally, complaint does not allege a narrow
and specific undertaking, but rather alleges that defendant had a
general duty to the public to maintain and operate its electric grid
REHABILITATION CENTER AT HOLLYWOOD HILLS, LLC, Appellant, v.
FLORIDA POWER & LIGHT COMPANY and HOLLYWOOD PROPERTY
INVESTMENTS, LLC, Appellees. 4th District. Case No. 4D19-1786. CHRISTINE
COOPER, Appellant, v. FLORIDA POWER & LIGHT COMPANY and HOLLYWOOD PROPERTY INVESTMENTS, LLC, Appellees. Case No. 4D19-1787. May
20, 2020. Consolidated appeals from the Circuit Court for the Seventeenth Judicial
Circuit, Broward County; David A. Haimes, Judge; L.T. Case No. CACE17-022161.
Counsel: Julie W. Allison of Julie W. Allison, P.A., Hollywood, and Dorothy F. Easley
of Easley Appellate Practice PLLC, Miami, for appellant Rehabilitation Center at
Hollywood Hills, LLC. Scott P. Schlesinger and Jeffrey L. Haberman of Schlesinger
Law Offices, P.A., Fort Lauderdale, and Philip M. Burlington and Adam Richardson
of Burlington & Rockenbach, P.A., West Palm Beach, for appellant Christine Cooper.
Eric Hoecker of Florida Power & Light Co., Juno Beach, and Stuart H. Singer and Evan
Ezray of Boies Schiller Flexner LLP, Fort Lauderdale, and Luis Suarez and Mark Heise
of Boies Schiller Flexner LLP, Miami, for appellee Florida Power & Light Co.

(WARNER, J.) In consolidated cases, Rehabilitation Center of
Hollywood Hills, LLC and Christine Cooper, a resident of the Center,
appeal the trial court’s order of dismissal of Cooper’s complaint
against Florida Power & Light for negligence and strict liability.1
Cooper sued both FPL and the Center, alleging that after Hurricane
Irma, FPL’s failure to restore power to the Center caused injuries to
her. FPL moved to dismiss, arguing that it did not owe a duty to
provide a continuous supply of electricity to the resident of the nursing
home, because she was a member of the general public. FPL also
argued that liability was precluded by its tariff provisions with the
Public Service Commission. The trial court granted the motion and
dismissed the complaint, agreeing that the tariff precluded liability
and that FPL owed no common law duty to the nursing home
residents. We affirm, as we agree with the trial court that FPL owes no
common law duty to the general public to provide and maintain
electrical service. Because there is no duty, we do not reach the
question of whether the tariff precludes liability.
The sufficiency of a complaint is a matter of law and dismissal of
a complaint is reviewable by the de novo standard. See Siegle v.
Progressive Consumers Ins. Co., 819 So. 2d 732, 734 (Fla. 2002). In
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reviewing a motion to dismiss, the appellate court’s “gaze is limited
to the four corners of the complaint.” Goodall v. Whispering Woods
Ctr., LLC, 990 So. 2d 695 (Fla. 4th DCA 2008). We therefore glean
the facts from those allegations of the complaint directed at FPL.
Cooper was a resident of the Center, a skilled nursing facility,
located in Broward County, Florida, when Hurricane Irma hit South
Florida on Sunday, September 10, 2017. The Center lost power, and
the air-conditioning system failed. While it regained some electricity,
there was no power for air-conditioning and the Center did not have
a generator to power the air-conditioning system. Despite the Center’s
assurances to appellant’s relatives that appellant would receive the
proper care, the residents were kept in sweltering conditions.
On Wednesday, September 13th, after three days without power,
someone placed a 911 call to report that a resident of the nursing home
was in cardiac distress. Emergency personnel responded and discovered dozens of elderly residents suffering in the heat. Many residents
had died.
The complaint alleged that FPL bears responsibility as well as the
Center, stating, “FPL knew the grave situation that Rehabilitation
Center residents were made to endure. Yet FPL failed to repair the
power lines in time. FPL’s negligent and reckless conduct caused
death and serious injuries to Rehabilitation Center residents.”
In Count VII of the complaint (the only count against FPL), Cooper
alleged that “FP&L[ ] owed a general duty to the public, including
Cooper, to exercise a high degree of care in the operation and
maintenance of its power lines and power grid.” Cooper alleged that
FPL violated its duty in the following respects:
a. Failure to have the appropriate policies and procedures in place
as the sole power company servicing South Florida;
b. Failure to have an appropriate plan in place in the event of a
natural disaster;
c. Failure to maintain in proper working order, its powerlines and
power grids;
d. Failure to adequately and sufficiently trim trees in advance in
order to prepare for the foreseeable hurricane event, resulting in
obstructed, downed or damaged power equipment which further
[d]elayed the restoration of power;
e. Failure to respond timely to an emergent situation;
f. Failure to make repairs in a timely fashion;
g. Failure to have sufficient personnel;
h. Failure to perform routine inspections of its facilities; and
i. Failure to comply with applicable federal and local safety
standards.

Cooper alleged no facts to show how these various negligent acts or
omissions contributed to the continued loss of power to the airconditioning system. The complaint alleged that these breaches of
duty “were a willful and wanton disregard of the rights of Christine
Cooper and constituted outrageous behavior.” She claimed damages
for bodily injury and emotional distress.
FPL moved to dismiss the complaint on two bases: 1) its Tariff
provisions precluded liability, and 2) that FPL does not owe a
generalized duty to the public to provide continuous electricity after
a hurricane.
As to the duty issue, FPL argued that it owed no duty to Cooper to
provide continuous electricity after the hurricane. It was not an insurer
of the general public’s welfare. Similarly, FPL also claimed that it
owed no generalized duty to the public to provide continuous electric
service, as it was not an insurer of electricity. Florida case law has not
imposed such a duty owed to the general public. Noting that most
cases regarding FPL’s duty arose from accidents at non-functioning
traffic lights due to power outages, FPL characterized Cooper’s claim
as one to maintain the flow of electricity to the general public.
Cooper opposed the motion to dismiss the complaint, contending
that FPL owed a duty to her under the “undertaker doctrine” which
requires that any service taken for the benefit of another be performed
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with reasonable care. In reply, FPL argued that appellant failed to
plead an undertaking by FPL as to her and only pleaded a generalized
duty.
After a hearing on the motion, the trial court entered an order of
dismissal as to FPL. The court ruled that FPL owed no common law
duty to the residents of the rehabilitation center, citing numerous cases
which hold that power companies do not owe a duty of care to the
general public for power outages. Both Cooper and the Center appeal
the dismissal.
The existence of a duty of care in a negligence action is a question
of law. See Goldberg v. Fla. Power & Light Co., 899 So. 2d 1105,
1110 (Fla. 2005) (citing McCain v. Fla. Power Corp., 593 So. 2d 500,
502 (Fla. 1992)). Whether a duty of care exists is to be determined
solely by the court. L.A. Fitness Int’l, LLC v. Mayer, 980 So. 2d 550,
557 (Fla. 4th DCA 2008); Marriott Int’l, Inc. v. Perez-Melendez, 855
So. 2d 624, 628 (Fla. 5th DCA 2003).
The principle of “duty” is linked to the concept of foreseeability and
may arise from four general sources:
(1) legislative enactments or administration regulations; (2)
judicial interpretations of such enactments or regulations; (3) other
judicial precedent; and (4) a duty arising from the general facts of
the case.

Clay Elec. Coop., Inc. v. Johnson, 873 So. 2d 1182, 1185 (Fla. 2003)
(quoting McCain v. Fla. Power Corp., 593 So. 2d 500, 503 n.2
(Fla.1992). “The duty element of negligence focuses on whether the
defendant’s conduct foreseeably created a broader ‘zone of risk’ that
poses a general threat of harm to others.” McCain, 593 So. 2d at 502.
It must be an “unreasonable risk” of harm caused by defendant’s
conduct, however. Stevens v. Jefferson, 436 So. 2d 33, 35 (Fla. 1983).
And the risk must be created by the defendant’s conduct which the
defendant thus has the ability to control. See Surloff v. Regions Bank,
179 So. 3d 472, 475 (Fla. 4th DCA 2015); Aguila v. Hilton, Inc., 878
So. 2d 392, 396 (Fla. 1st DCA 2004).
As the trial court noted, Cooper’s complaint alleges that FPL had
a general duty to the public to maintain and operate the electric grid so
that power is supplied. But in this case, by accepting Cooper’s
allegation of duty, the “zone of risk” would encompass the entire
population of persons and property for which electricity is supplied.
We do not think it is foreseeable that the failure to restore electricity
poses an “unreasonable” risk of harm to the entire population. We
have found no case holding that a utility owes a general duty to the
public or noncustomer for a continuous supply of power. Indeed, the
few cases which have touched on the issue have all determined that no
such duty exists. See Arenado v. Fla. Power & Light Co., 523 So. 2d
628, 629 (Fla. 4th DCA 1988), rev. dismissed, 541 So. 2d 612 (Fla.
1989) (holding utility did not assume duty to general public to supply
electricity to traffic lights); Levy v. Fla. Power & Light Co., 798 So. 2d
778 (Fla. 4th DCA 2001) (finding utility owed no duty to noncustomer to restore power to traffic light before accident and injury
occurred), Strauss v. Belle Realty Co., 65 N.Y. 2d 399, 482 N.E. 2d
34, 492 N.Y.S. 2d 555 (1985) (holding utility company owed no duty
to non-customer tenant injured in a fall in the common area of
apartment building for negligent failure to restore power after a power
outage). Such a duty would make a utility an insurer of the supply of
electricity. Even Cooper and the Center concede that FPL is not an
insurer of electricity.
Cases finding a duty on the part of the power company to third
persons focus on an immediate danger which the power company
created by its acts. In particular, the most common “zone[s] of risk”
are the electrified power lines themselves which pose a “greater-thanusual zone of risk associated with the business enterprise they have
undertaken [the transmission of electric power].” McCain, 593 So. 2d
at 504. See also Pacheco v. Fla. Power & Light Co., 784 So. 2d 1159,
1162 (Fla. 3d DCA 2001). Yet even with respect to the danger posed
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by the power lines themselves, the power company’s duty is not
unlimited but depends on the knowledge of the risk posed to the
specific plaintiff. See e.g., Smith v. Fla. Power & Light Co., 857 So. 2d
224, 233 (Fla. 2d DCA 2003) (“Not everyone who may be injured by
contact with a power line is owed a duty by the power company to
provide protection against injury. A threshold determination must be
made that persons in the circumstances of a particular plaintiff were
as a matter of law within a foreseeable zone of risk created by the
defendant power company.”). These cases do not impose a duty on
behalf of the power company to the general public.
In Goldberg v. Florida Power & Light Co., 899 So. 2d 1105, 1114
(Fla. 2005), the court found FPL had a common law duty to repair
downed power lines in a non-negligent manner. There, an electrical
wire was down due to weather. To prevent a “backfeed,” FPL turned
off the power to a traffic light at a nearby intersection while making
repairs. As a result, an accident occurred in which the Goldbergs’
daughter was killed. The parents sued FPL and alleged that the
workers had a duty to warn that they were cutting power to the traffic
signal. The supreme court held that the power company had a duty to
warn motorists of a hazardous condition it created when it deactivated
the traffic signal. It acknowledged, however, that in a large-scale
power outage such as after a hurricane or other act of God, numerous
traffic signals may be deactivated rendering it impractical for FPL to
implement safety precautions at all affected intersections. Thus, the
court signaled that a power company may not be liable where the
power outage was caused by a hurricane or other event beyond the
utility’s control. This would be in keeping with McCain’s explanation
that the defendant’s conduct must create the zone of risk, which is
within its ability to control. When an event such as a hurricane occurs
and interrupts power, there clearly is considerably less ability to
control any risk associated with an inability to supply power.
Cooper argues that the undertaker doctrine creates liability for
FPL. The trial court rejected its application and we agree. In Clay
Electric Cooperative, Inc. v. Johnson, 873 So. 2d 1182, 1186 (Fla.
2003), the supreme court approved the doctrine: “[w]henever one
undertakes to provide a service to others, whether one does so
gratuitously or by contract, the individual who undertakes to provide
the service—i.e., the ‘undertaker’—thereby assumes a duty to act
carefully and to not put others at an undue risk of harm.” Where a third
person is involved, the court adopted the Restatement (Second) of
Torts § 324A (1965) for assessing liability:
One who undertakes, gratuitously or for consideration, to render
services to another which he should recognize as necessary for the
protection of a third person or his things, is subject to liability to the
third person for physical harm resulting from his failure to exercise
reasonable care to protect his undertaking, if
(a) his failure to exercise reasonable care increases the risk of such
harm, or
(b) he has undertaken to perform a duty owed by the other to the
third person, or
(c) the harm is suffered because of reliance of the other or the third
person upon the undertaking.

The Clay court used the doctrine to hold that an electric company
which had a contract to maintain streetlights owed a duty of care to a
child who was killed while walking on a darkened road to a bus stop.
Clay Electric Cooperative had entered into a contract to maintain the
streetlights but had failed to inspect for some time or replace the
particular lights where the child was hit by an automobile. Based upon
the facts and circumstances of the case, the court held that the electric
company “assumed a specific, legally recognized duty to the plaintiffs
to act with due care in maintaining the streetlights.” Id. (emphasis
supplied.) The court ruled that both the “increased risk” and “reliance”
subsections of the Restatement were implicated. The maintenance
company’s failure to exercise due care in maintaining the lights

caused the roadway to be dark and increased the risk that a driver
would not see the decedent. The child’s caretakers could have relied
on the fact that the boy’s path to the school bus stop would be lighted
in permitting him to walk to the bus stop. Thus, the facts established
a duty owed by Clay under the doctrine. See also Dolan v. Fla. Power
& Light Co., 872 So. 2d 274 (Fla. 4th DCA 2004).
In Clay, the company had agreed by contract to provide a specific
service—maintenance of streetlights. Similarly, in other cases the
undertaking has been narrow and specific, not a general obligation to
furnish services. For instance, in Union Park Memorial Chapel v.
Hutt, 670 So. 2d 64 (Fla. 1996), the court applied the doctrine to find
a duty on the part of a funeral home director to act non-negligently
when voluntarily leading a funeral procession, during which an
accident occurred to one of the participants. We applied the doctrine
in Vendola v. Southern Bell Telephone & Telegraph Co., 474 So. 2d
275 (Fla. 4th DCA 1985), to find a duty on the part of Southern Bell
when it traced a 911 call negligently, the result of which was that the
person making the call bled to death before help could arrive. We said,
“[w]hen it undertook the service of tracing these calls, Southern Bell
exposed itself to that venerable principle of law that an action
undertaken for the benefit of another, even gratuitously, must be
performed in accordance with an obligation to exercise reasonable
care.” Vendola, 474 So. 2d at 278. Again, this was a discrete and
narrow specific undertaking, not the generalized wide-ranging
undertaking of supplying continuous power to the entirety of South
Florida. The application of the undertaker doctrine to the facts of this
case would make FPL the insurer of power, something the courts have
never authorized.
Were we to apply the undertaker doctrine, the complaint does not
make sufficient allegations to support it. There must be an undertaking, either voluntary or for consideration. The complaint makes no
allegation that FPL had any contractual obligation or that it had agreed
to immediately provide power to the air-conditioning units at the
Center. It alleges simply that FPL had a general duty to the public to
maintain and operate its electric grid. At best, it states that FPL knew
of the situation at the Center and failed to restore power in time, yet it
does not allege that FPL made any specific agreement to restore power
immediately to the Center or in the three days that passed before the
discovery of the residents’ conditions. Thus the complaint does not
allege a narrow and specific undertaking.2
Prior to the decision in Clay, in Levy v. Florida Power & Light Co.,
798 So. 2d 778 (Fla. 4th DCA 2001), Judge Gross discussed the duty
of a power company with respect to the foreseeability of harm and
quoted from Vaughan v. Eastern Edison Co., 48 Mass. App. Ct. 225,
719 N.E. 2d 520 (1999):
We appreciate that relieving the electric company of liability may
leave the “loss on the shoulders of the individual plaintiff, who may be
ruined by it.” Ibid. “But the imposition of tort liability on those who
must render continuous service of this kind to all who apply for it
under all kinds of circumstances could [also] be ruinous and the
expense of litigation and settling claims over the issue of whether or
not there was negligence could be a greater burden to the rate payer
than can be socially justified.” [PROSSER & KEETON, TORTS § 93,
at 671].

Levy, 798 So. 2d at 780. He then expounded on the policy nature of
determinations of common law duty:
The decision in this type of case is policy driven. The finding of a legal
duty or a jury question here would change an electric utility’s conduct
when faced with power outages. If appellant’s allegations are true, that
might be a change for the better. However, imposing liability would
shift the cost for many traffic accidents [or hurricane related injuries
and losses] to the utility and, presumably, to the rate payer through
increased power rates.
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The drastic shift in policy which Levy seeks is more properly made on
a statewide basis by the supreme court or by the legislature, the branch
of government best suited to weigh and allocate social costs.

Id. at 781-82.
We recognize that in Clay, the court eschewed the consideration of
public policy without an adequate record of what the ruling would
mean to utility rates. Yet, in McCain, the court recognized that legal
duty is imbued with public policy considerations. McCain, 593 So. 2d
at 503 (considering public policy when distinguishing between
foreseeability relating to legal duty and proximate cause
foreseeability). Courts frequently use public policy in discussing
whether a legal duty of care exists. See Champion v. Gray, 478 So. 2d
17 (Fla. 1985), receded from on other grounds, Zell v. Meek, 665 So.
2d 1048 (Fla. 1995) (invoking public policy to set limits on
foreseeability rule); Knight v. Merhige, 133 So. 3d 1140 (Fla. 4th
DCA 2014) (applying public policy to limit foreseeability analysis of
duty). Similarly, in this case, as in Levy, FPL owed no duty to Cooper,
a noncustomer, who was injured by FPL’s failure to restore power
before her injury occurred. Were we to find such a duty, it would open
up public utilities to enormous liability for every conceivable injury,
both personal and property, which may occur during a power outage.
And to have a jury assess the adequacy of FPL’s plans and performance during an event, such as an outage due to a hurricane, would
interfere with the extensive regulation of public utilities already
required through the Public Service Commission. See Fla. Chapter
366, Public Utilities. Such a “drastic shift” of liability to a public
utility is more properly made by the legislature or Public Service
Commission.
Because we conclude that under the facts as alleged in the complaint the court properly determined that FPL owed no duty to a noncustomer as part of the general public, we affirm the final judgment of
dismissal. (FORST, J., and WALSH, LISA S., Associate Judge,
concur.)
))))))))))))))))))
1
The Center argues as a threshold matter that it has standing to bring the appeal
because it is a named party and defendant in the proceedings below, and it may be
affected by a holding that FPL is not liable. We agree that the Center has standing. See
S. Puerto Rico Sugar Co. v. Tem-Cole, 403 So. 2d 494, 495 (Fla. 4th DCA 1981)
(defendant has right to appeal judgment exonerating codefendant where codefendant’s
exoneration adversely affects defendant’s rights such as a right to contribution). See
also Holton v. H.J. Wilson Co., 482 So. 2d 341, 343 (Fla. 1986) (holding defendant has
the right to appeal a judgment exonerating a codefendant because the finding of
nonliability to plaintiff determines any contribution and/or indemnity claims between
alleged tortfeasors). FPL does not dispute the center’s standing on appeal.
2
The Center suggests that we allow an amendment to the complaint as there may be
additional facts which could support an undertaking, but Cooper did not request leave
to amend either at the trial level or on appeal. Furthermore, our ruling applies to a noncustomer. Other considerations would affect FPL’s liability to a customer.
*
*
*

Mortgage foreclosure—Wrongful foreclosure—Malicious prosecution—Consolidation of cases—Trial court did not abuse its considerable discretion by consolidating, solely for the purposes of discovery,
borrowers’ wrongful foreclosure and malicious prosecution actions
against substituted foreclosure plaintiff and substituted foreclosure
plaintiff’s attorneys—No error in granting summary judgment in
favor of both substituted foreclosure plaintiff and its attorneys—Wrongful foreclosure claim fails where no foreclosure sale
occurred and borrower admitted to defaulting on loan—Although
property in question was sold at auction and certificate of sale was
issued, certificate of sale was vacated and one of the borrowers remains
in possession as the sole title holder—Borrowers failed to meet nearly
every element of a malicious prosecution claim—Borrower who had
deeded his interest to other borrower and intervened in subject
foreclosure action cannot show that substituted foreclosure plaintiff
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either commenced or was the legal cause of the proceedings against
him—Intervening borrower cannot claim aggrieved status by inviting
himself into the litigation upon his own motion after lawsuit was
commenced—Neither borrower can prove that original proceeding
was terminated, much less terminated in their favor—Although
borrowers successfully got initial foreclosure action dismissed without
prejudice for lack of standing on appeal, dismissal of a suit for lack of
standing does not qualify as a bona fide termination in a defendant’s
favor—Borrower’s admission of default negated any claim that
foreclosure action was brought with malice or without probable
cause—Any failure on substituted foreclosure plaintiff’s part to prove
preceding plaintiff’s standing at inception of foreclosure action was a
mere technical violation of the foreclosure process—Borrowers cannot
show that they incurred any relevant damages because the subject
property was never foreclosed upon
DR. MASSOOD JALLALI and FALLON RAHIMA JALLALI, Appellants, v.
CHRISTIANA TRUST, A DIVISION OF WILMINGTON SAVINGS FUND
SOCIETY, FSB, AS TRUSTEE FOR NORMANDY MORTGAGE LOAN TRUST,
SERIES 2013-15, Appellee. 4th District. Case No. 4D19-2717. May 20, 2020. Appeal
from the Circuit Court for the Seventeenth Judicial Circuit, Broward County; Jack B.
Tuter, Judge; L.T. Case No. CACE 16006194. Counsel: Eugene Steele, Fort
Lauderdale, for appellants. Jacqueline Simms and Nicholas S. Agnello of Burr &
Forman, LLP, Fort Lauderdale, for appellee.

(KLINGENSMITH, J.) Dr. Massood Jallali (“Dr. Jallali”) and his
daughter, Fallon Rahima Jallali (“Ms. Jallali”), appeal a final judgment granting summary judgment in a wrongful foreclosure and
malicious prosecution action they filed against Christiana Trust (“the
Trust”), the foreclosure plaintiff in the underlying action. As set forth
below, we affirm on all issues.
In February 2006, the Jallalis purchased a residential property with
funds from a mortgage loan. One month later, Dr. Jallali deeded his
interest in the subject property to Ms. Jallali and she became the sole
titleholder. Not long after, Ms. Jallali refinanced the mortgage loan
that she and Dr. Jallali used to purchase the property. After receiving
the new mortgage when she refinanced, Ms. Jallali only made two
monthly payments before she defaulted. In May 2007, Countrywide
Home Loans, Inc. (“Countrywide”) initiated a foreclosure action
against Ms. Jallali based upon a payment default under the loan. Dr.
Jallali was not a party to this foreclosure action because he previously
deeded his interest in the property to Ms. Jallali. But after Countrywide started the foreclosure action, Dr. Jallali was granted the right to
intervene claiming that he had a $160,000 interest in the property.
In January 2013, Ms. Jallali filed for Chapter 13 bankruptcy,
admitting in her petition that she owed debts to Countrywide related
to the note and mortgage. After converting her Chapter 13 bankruptcy
into a Chapter 7 bankruptcy, Ms. Jallali was granted a discharge of her
debts. In August 2013, Ms. Jallali deeded the property back to Dr.
Jallali, who was named as one of his daughter’s creditors.
The Trust acquired the right to enforce the Jallali note and mortgage in November 2013. Countrywide represented to the Trust
through business records that it had acquired the right to enforce the
loan prior to when it filed its 2007 foreclosure action. The following
month, the Trust was substituted as the party plaintiff in the case. That
case proceeded through the courts at trial and on appeal. Ultimately,
this court reversed the Final Judgment of Foreclosure entered in favor
of the Trust, finding that the proof offered at trial was insufficient to
prove that Countrywide, and thus the Trust by virtue of substitution,
had standing at the inception of the 2007 foreclosure action. See
Jallali v. Christiana Trust, 184 So. 3d 559 (Fla. 4th DCA 2016).
Thereafter, this court issued a substituted opinion solely to clarify
instructions to the trial court on remand. See Jallali v. Christiana
Trust, 200 So. 3d 149 (Fla. 4th DCA 2016). After the substituted
opinion issued, the trial court entered a Final Judgment in favor of the
defendants. In this matter, Dr. Jallali remains the only titleholder of the
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property.
After we reversed the Final Judgment of Foreclosure, the Jallalis
went on the offense. They then sued the Trust for wrongful foreclosure and malicious prosecution for bringing the 2007 foreclosure
action as well as defending the subsequent appeal. They also sued the
Trust’s appellate lawyers for wrongful foreclosure and malicious
prosecution in a separate case that was consolidated by the trial court
with the lawsuit against the Trust solely for the purposes of discovery.
Both the Trust and the law firm defendants moved for summary
judgment after discovery concluded. The trial court granted both of
those motions for summary judgment and entered two separate orders
detailing the rulings. Subsequently, the trial court entered its Final
Judgment in favor of the Trust which serves as the basis for this
appeal.1
The Jallalis raise four issues on appeal: first, whether the trial court
erred in consolidating the cases against the Trust and the law firm
defendants for the purposes of discovery; second, whether the trial
court erred in granting summary judgment for the Trust on the
wrongful foreclosure claim; third, whether the trial court erred
granting summary judgment for the Trust on the malicious prosecution claim; and fourth, whether the court erred in finding that the
Jallalis lacked standing. For the reasons set forth below, we affirm on
all issues. Because the Jallalis’ claims were legally insufficient as a
matter of law, we need not address the trial court’s ruling regarding
standing. See Special v. W. Boca Med. Ctr., 160 So. 3d 1251, 1256
(Fla. 2014) (stating that the harmless error standard applies in civil
cases).
I. Consolidation
A decision regarding consolidation “falls within the sound
discretion of the trial court.” Barnes v. Meece, 530 So. 2d 958, 958
(Fla. 4th DCA 1988). Under Florida Rule of Civil Procedure 1.270(a),
“[w]hen actions involving a common question of law or fact are
pending before the court . . . it may order all the actions consolidated;
and it may make such orders concerning proceedings therein as may
tend to avoid unnecessary costs or delay.”
To aid trial courts in the interpretation of Rule 1.270, the Fifth
District decision in State Farm Fla. Ins. Co. v. Bonham, 886 So. 2d
1072 (Fla. 5th DCA 2004) is instructive. There, the court stated that
the factors a trial court may consider include the following:
(1) whether the trial process will be accelerated due to the consolidation; (2) whether unnecessary costs and delays can be avoided by
consolidation; (3) whether there is the possibility for inconsistent
verdicts; (4) whether consolidation would eliminate duplicative trials
that involve substantially the same core of operative facts and
questions of law; and (5) whether consolidation would deprive a party
of a substantive right.

Id. at 1074. Despite the plethora of reasons cited by the Jallalis about
why they believe consolidating the two cases for discovery was
imprudent, they have shown nothing that indicates the decision was
improper in light of the considerable discretion trial judges have when
making case management decisions. See Barnes, 530 So. 2d at 958.
Therefore, we affirm the trial court’s order granting consolidation.
II. Wrongful Foreclosure
“The standard of review of an order granting summary judgment
is de novo.” Fla. Atl. Univ. Bd. of Trs. v. Lindsey, 50 So. 3d 1205, 1206
(Fla. 4th DCA 2010) (quoting Bender v. CareGivers of Am., Inc., 42
So. 3d 893, 894 (Fla. 4th DCA 2010)).
“Florida recognizes a cause of action for wrongful foreclosure.”
Bank of N.Y. Mellon v. Reyes, 126 So. 3d 304, 309 n. 4 (Fla. 3d DCA
2013). “The elements of a claim for wrongful foreclosure are: (1) that
a foreclosure sale occurred; and (2) the plaintiff was not in default.”
See Laperla v. Partner’s Mortg. Corp., 3:11-CV-00167-RCJ, 2012

WL 1681859 at *3 (D. Nev. May 11, 2012). Additionally, courts have
stated that “mere technical violations of the foreclosure process will
not give rise to a tort claim; the foreclosure must have been entirely
unauthorized on the facts of the case.” Miles v. Deutsche Bank Nat’l
Tr. Co., 186 Cal. Rptr. 3d 625, 636 (Cal. Ct. App. 2015).
A. Whether a foreclosure sale occurred
“A claim for wrongful foreclosure requires that the property in
question be sold at a foreclosure sale.” Cox-Tanner v. Taylor, Bean,
& Whitaker Mortg. Corp., 3:09-BK-7047-JAF, 2011 WL 5245420 at
*5 (Bankr. M.D. Fla. Oct. 24, 2011). The Jallalis advance the
argument in support of this cause of action that they are entitled to
bring their wrongful foreclosure suit because the property at issue was
sold at an auction and a certificate of sale issued. This glosses over the
fact that the certificate of sale was subsequently vacated. More
importantly, a certificate of title to the property was never issued and
Dr. Jallali remains in possession of the property as the sole titleholder.
See Bank of N.Y. Mellon v. Glenville, 252 So. 3d 1120, 1125 (Fla.
2018) (stating that the term sale refers “to the actual transfer of
ownership that takes place upon the issuance of the certificate of
title”). Thus, at best, the Jallalis have pled a claim for attempted
wrongful foreclosure, which “no Florida court has yet recognized.”
Reyes, 126 So. 3d at 309 n.4.
B. Whether a default occurred
“A plaintiff seeking damages in a wrongful foreclosure action must
plead and prove that when the foreclosure proceeding was begun,
there was no default on its part that would give rise to a right to
foreclose.” Dobson v. Mortg. Elec. Registration Sys., Inc./GMAC
Mortg. Corp., 259 S.W.3d 19, 22 (Mo. Ct. App. 2008); see also
Collins v. Union Fed. Sav. & Loan Ass’n, 662 P.2d 610, 623 (Nev.
1983) (stating that the “material issue of fact in a wrongful foreclosure
claim is whether the [mortgagor] was in default”).
On this point, the Jallalis’ wrongful foreclosure claim also fails as
a matter of law because Ms. Jallali admitted, and it was otherwise
unrebutted, that she defaulted on her loan. See Dobson, 259 S.W.3d
at 22; Collins, 662 P.2d at 623. Therefore, “any injury the [Jallalis]
suffered [wa]s the direct result of their own default on the loan and
failure to successfully negotiate and abide by more favorable terms.”
Haynes v. McCalla Raymer, LLC, 793 F.3d 1246, 1253 (11th Cir.
2015).
As a result, we affirm the trial court’s summary judgment in favor
of the Trust on the Jallalis’ wrongful foreclosure claim.
III. Malicious Prosecution
In Alamo Rent-A-Car, Inc. v. Mancusi, 632 So. 2d 1352, 1355 (Fla.
1994), the Florida Supreme Court prescribed the elements of a
malicious prosecution claim:
(1) an original criminal or civil judicial proceeding against the present
plaintiff was commenced or continued; (2) the present defendant was
the legal cause of the original proceeding against the present plaintiff
as the defendant in the original proceeding; (3) the termination of the
original proceeding constituted a bona fide termination of that
proceeding in favor of the present plaintiff; (4) there was an absence
of probable cause for the original proceeding; (5) there was malice on
the part of the present defendant; and (6) the plaintiff suffered damage
as a result of the original proceeding. The failure of a plaintiff to
establish any one of these six elements is fatal to a claim of malicious
prosecution.

Id. (emphasis added) (citations omitted). Here, the Jallalis failed to
meet nearly every one of these six elements.
Regarding the first and second elements, Dr. Jallali cannot show
that the Trust either “commenced” or was “the legal cause” of the
proceedings against him. Here, the original foreclosure suit was filed
against Ms. Jallali only. Dr. Jallali’s involvement in this proceeding
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arises because he intervened in that 2007 foreclosure action filed
against his daughter. If Dr. Jallali had not intervened, he would have
been just an “interested party” due to his asserted lien on the property.
He cannot claim aggrieved status under the first and second elements
by inviting himself into the litigation upon his own motion after the
lawsuit was commenced.
With respect to the third element, neither of the Jallalis can prove
that the original proceeding was ever terminated, much less terminated in their favor. Although the Jallalis successfully got the 2007
foreclosure action dismissed without prejudice for a lack of standing
on appeal, a “[d]ismissal of a . . . suit for lack of standing does not
qualify as a ‘bona fide termination’ in the defendant’s favor.” Rowen
v. Holiday Pines Prop. Owners’ Ass’n, Inc., 759 So. 2d 13, 16 (Fla.
4th DCA 2000). When a dismissal without prejudice is entered, the
parties are restored to the same contractual relationship as they were
before the foreclosure suit. See Bartram v. U.S. Bank Nat. Ass’n, 211
So. 3d 1009, 1019 (Fla. 2016). This means the foreclosure plaintiff is
then free to file another suit premised on a “separate and distinct”
default. See id.
As to the fifth element, Ms. Jallali admitted she defaulted on the
mortgage loan at issue. This negated any claim that the Trust did not
have probable cause to bring the 2007 foreclosure action, or that they
brought it with malice. On this point, the facts are undisputed: Ms.
Jallali took out a mortgage; she defaulted on that mortgage; the Trust
filed a foreclosure suit; and it obtained a Final Judgment of Foreclosure. That Final Judgment was later reversed by this court and the
foreclosure suit involuntarily dismissed due to a procedural defect.
Because these facts are not in dispute, the question of probable
cause—and consequently the question of malice—was one the trial
court could rightfully decide. See Gause v. First Bank of Marianna,
457 So. 2d 582, 584 (Fla. 1st DCA 1984).
The trial court’s initial grant of the Final Judgment of Foreclosure
(prior to this court’s reversal) indicated that the Trust’s actions were
arguably meritorious and thus, negated these claims. From the record
it is clear that Countrywide represented to the Trust that they had the
right to enforce the loan. Additionally, there was never a finding that
the Trust (through Countrywide) could not have proved standing
under any circumstances—only that they were unable to do so due to
a failure of proof based on the evidence presented at trial. Because Ms.
Jallali is still in default on the mortgage, the Trust may initiate another
foreclosure proceeding, if they have not done so already, premised on
a separate and distinct payment default. See Bartram, 211 So. 3d at
1019. Thus, any failure on the Trust’s part to prove Countrywide’s
standing at the inception of the 2007 action was a “mere technical
violation[ ] of the foreclosure process.” See Miles, 186 Cal. Rptr. 3d
at 636.
Finally, regarding the sixth element, the Jallalis cannot show that
they incurred any relevant damages because, as we have pointed out,
their property was never foreclosed upon. See Sparra v. Deutsche
Bank Nat’l Tr. Co., 785 S.E.2d 78, 82 (Ga. Ct. App. 2016) (“Sparra’s
home was never actually foreclosed upon, which bars him from
recovering damages for a wrongful foreclosure.”). Although the
Jallalis did incur legal fees defending the 2007 foreclosure action,
those fees were “the direct result of their own default on the loan.” See
Haynes, 793 F.3d at 1253; see also Miles, 186 Cal. Rptr. 3d at 636.
IV. Conclusion
In conclusion, we find no error by the trial court in consolidating
the two cases for the purpose of discovery. The court also properly
granted summary judgment on the Jallalis’ wrongful foreclosure and
malicious prosecution claims.
Affirmed. (WARNER and KUNTZ, JJ., concur.)
))))))))))))))))))
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The appeal of the Final Judgment entered in favor of the law firm defendants came
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to this court by separate appeal where we affirmed per curiam the summary judgment
granted to those defendants by the trial court. See Jallali v. Giasi, 4D19-1639, 2020 WL
2025986, at *1 (Fla. 4th DCA Apr. 23, 2020).
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Criminal law—Double jeopardy—Driving while license suspended,
revoked, or cancelled— Death or serious bodily injury—Defendant
involved in two-vehicle collision that left one of her passengers dead
and three others injured—Defendant’s multiple convictions for driving
without a license causing serious bodily injury or death under section
322.34(6) violated constitutional prohibition against double jeopardy—Appellate court is constrained to follow supreme court holding
that only one conviction can arise from a single violation of the driving
with a suspended license statute even though injury results to several
persons—Sentencing—Trial court did not err in the assessment of
multiple victim injury points where a causal connection exists between
defendant’s criminal offense of driving without a valid license and the
injury to defendant’s passengers
SHIRLEY COTO, Appellant, v. STATE OF FLORIDA, Appellee. 4th District. Case
No. 4D18-2602. May 20, 2020. Appeal from the Circuit Court for the Seventeenth
Judicial Circuit, Broward County; Bernard I. Bober, Judge; L.T. Case No. 16011469
CF10A. Counsel: Carey Haughwout, Public Defender, and Ian Seldin, Assistant Public
Defender, West Palm Beach, for appellant. Ashley Moody, Attorney General,
Tallahassee, and Richard Valuntas, Assistant Attorney General, West Palm Beach, for
appellee.

(KLINGENSMITH, J.) Shirley Coto appeals her conviction and
sentence for several charges stemming from her involvement in a twovehicle collision that left one dead and three others injured. Although
she was acquitted of several charges, Coto claims that the trial court
erred in adjudicating her guilty of and sentencing her on four counts
of driving without a license and causing death or serious bodily injury
under section 322.34(6), Florida Statutes (2015). She alleges that her
multiple convictions on these charges violates double jeopardy. We
agree and reverse as to that issue but affirm as to all other issues raised
on appeal.
On the day of the incident, Coto drove her friend’s car to pick up
four children, including Coto’s daughter, from school. Although Coto
had permission to get the children from school, she was supposed to
walk them home because Coto did not have a valid driver’s license.
While in the vehicle, none of the children were wearing seatbelts.
After picking up the children, Coto made a stop at a local liquor store
before heading to a nearby shopping plaza. While preparing to make
a left turn into the plaza, Coto waited at the intersection until the
oncoming traffic was clear. Just as Coto made her turn, another car ran
the red light and crashed into the side of her vehicle in the middle of
the intersection.
As a result of the crash, one of the children in Coto’s vehicle died
and the three who survived, including Coto’s daughter, sustained
serious injuries. The officer who arrived on the scene noticed that
Coto’s eyes were watery, glassy, and bloodshot and that her breath
smelled of alcohol. Coto’s blood was drawn twice at the hospital
approximately five hours after the crash, and testing showed that she
had a blood alcohol concentration of .09 and .07. Over a year later, the
State charged Coto by information with eighteen separate counts:
aggravated manslaughter of a child (Count I); DUI manslaughter,
unlawful blood alcohol level (Count II); DUI serious bodily injury,
unlawful blood alcohol level (Counts III, IV, and V); DUI manslaughter, impairment (Count VI); DUI serious bodily injury, impairment
(Counts VII, VIII, IX); operating a motor vehicle without a driver’s
license and negligently or carelessly causing death or serious bodily
injury (Counts X, XI, XII and XIII); neglect of a child (Counts XIV,
XV and XVI); driving without vehicle registration (Count XVII); and
operating a motor vehicle with an unlawful license plate (Count
XVIII).
At Coto’s trial, an accident reconstructionist testified that while the
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other driver was the primary cause of the crash, Coto’s failure to
observe the danger posed by turning in front of a speeding vehicle was
the secondary cause of the accident. He also stated that Coto’s
drinking impaired her normal faculties to the point that she did not
properly perceive the other vehicle encroaching. Additionally, the
reconstructionist could not discount the effect that the children’s
failure to have their seatbelts on, and Coto’s failure to have a driver’s
license, played in the accident.
At the end of deliberations, the jury found Coto guilty of one count
of operating a vehicle without a valid license causing death; three
counts of operating a vehicle without a license causing serious bodily
injury; three counts of child neglect; and failure to register a motor
vehicle. The jury acquitted Coto of all the DUI-related charges.
Coto filed post-verdict motions for judgment of acquittal on some
of the charges. Although the trial court granted her motion as to the
child neglect charges, it denied her motion as to the operating a vehicle
without a license causing death and serious bodily injury charges and
adjudicated her guilty on those counts.
At sentencing, the State prepared a Criminal Punishment Code
(“CPC”) score sheet that designated one of the four driving without a
license causing death or serious bodily injury counts as the primary
offense, with each of the other three counts of that offense and the
misdemeanor failure to register a motor vehicle offense scored as
“additional offenses.” In all, Coto was assessed 240 victim injury
points—120 for one death and 120 for the severe bodily injury of three
individuals. Other points were also assessed for Coto’s prior convictions, all of which were driver’s license or vehicle registration
violations. Her total sentencing points gave Coto a lowest-permissible
sentence of approximately sixteen years in prison. The court ultimately sentenced Coto to seventeen years in prison—three consecutive five-year sentences, followed by a consecutive two-year sentence.
The trial court also entered orders directing Coto to pay restitution to
the three children who were injured in the crash.
Coto later filed her motion to correct a sentencing error under
Florida Rule of Criminal Procedure 3.800(b)(2) with the trial court.
Coto claimed that: (1) the adjudication of guilt as to four counts of
driving without a driver’s license and causing serious bodily injury or
death violated the constitutional prohibition against double jeopardy
because her driving without a license was a single act; (2) the assessment of sentencing points for those four counts violated double
jeopardy for the same reason; (3) the imposition of 240 victim injury
points was erroneous because Coto’s driving without a driver’s
license was not the primary cause of the injuries or death at issue; and
(4) the imposition of restitution was erroneous because Coto’s driving
without a license did not proximately cause the injuries or death at
issue. The trial court entered an order denying all of Coto’s claims
without a hearing. This appeal followed.
Although Coto first raised the double jeopardy claim in her Rule
3.800(b)(2) motion, it was not proper there. See Farrar v. State, 42 So.
3d 265, 266 (Fla. 5th DCA 2010). However, a claim brought to the
court by improper means may nonetheless be reviewed by an
appellate court for fundamental error. See Schwartzberg v. State, 215
So. 3d 611, 615 (Fla. 4th DCA 2017) (“[A] double jeopardy violation
is fundamental error.”). “Double jeopardy claims based on undisputed
facts present questions of law and are subject to de novo review.” Id.
(quoting Graham v. State, 207 So. 3d 135, 137 (Fla. 2016)).
“The constitutional protection against double jeopardy is found in
both article I, section 9, of the Florida Constitution and the Fifth
Amendment to the United States Constitution . . . .” Valdes v. State, 3
So. 3d 1067, 1069 (Fla. 2009). This protection prevents the state or
federal government from “subjecting a person to multiple prosecutions, convictions, and punishments for the same criminal offense.”
Id. However, it is not absolute. “Despite this constitutional protection,

there is no constitutional prohibition against multiple punishments for
different offenses arising out of the same criminal transaction as long
as the Legislature intends to authorize separate punishments.” Id. In
other words, “[t]he Double Jeopardy Clause ‘presents no substantive
limitation on the legislature’s power to prescribe multiple punishments,’ but rather, ‘seeks only to prevent courts either from allowing
multiple prosecutions or from imposing multiple punishments for a
single, legislatively defined offense.’ ” Borges v. State, 415 So. 2d
1265, 1267 (Fla. 1982) (quoting State v. Hegstrom, 401 So. 2d 1343,
1345 (Fla. 1981)).
The Florida Supreme Court has previously addressed double
jeopardy in the context of a similar case where a defendant was
charged and convicted of multiple counts of driving with a suspended
license causing death or serious injuries. There, the Court found such
multiple convictions violated the constitutional prohibition against
double jeopardy. See Boutwell v. State, 631 So. 2d 1094, 1095 (Fla.
1994). In Boutwell, the defendant was involved in a car accident that
caused serious injuries to four occupants of the other vehicle. Like
Coto, Boutwell was also driving without a license. Id. at 1094-95.
Boutwell was subsequently charged and convicted under section
322.24(3), Florida Statutes (1991), of four counts of driving while
license suspended causing death or serious injuries. Id. at 1095. Like
Coto, Boutwell claimed “that his multiple convictions violated the
constitutional prohibition against double jeopardy because his actions
constituted but one criminal offense.” Id.
On appeal, the Court agreed with the defendant and quashed the
lower court’s decision. Id. The Court noted that section 322.24(3)
“does no more than enhance the penalty for driving with a suspended
license in cases where the driver through the careless or negligent
operation of his vehicle causes death or serious bodily injury.” Id. To
the Court it was mere happenstance that four persons were injured as
a result of Boutwell’s negligent driving instead of only one. See id.
Notwithstanding Boutwell, the State now urges this court to uphold
Coto’s separate convictions under the same reasoning other courts
have used to uphold multiple DUI convictions arising out of the same
incident. See, e.g., Melbourne v. State, 679 So. 2d 759, 765 (Fla.
1996); Boutwell, 631 So. 2d at 1095-96 (Grimes, J., dissenting). In
Melbourne, the defendant was convicted of two counts of DUI
manslaughter and one count of DUI with serious bodily injury. Id. at
765. On appeal, the defendant argued that her convictions violated
double jeopardy because they arose “from a single violation of the
DUI statute.” Id. However, the Court disagreed. Id. It reasoned that
“multiple convictions c[ould] arise from a single violation of the DUI
statute where injury results to several persons.” Id. To explain why, it
compared a DUI violation to driving with a suspended license, the
violation in Boutwell:
In the case of driving with a suspended license, the link between the
violation and injury is indirect—the suspended license in no way
causes the driver’s carelessness or negligence. To allow multiple
convictions for a single violation of this statute would be illogical
because the violation does not cause injury to any of the victims. In the
case of DUI, on the other hand, the link is direct—the driver’s
intoxication results in his or her inability to drive safely. The DUI
driver may sustain multiple convictions because the violation causes
injury to each victim.

Id. Former Justice Stephen Grimes disagreed with this reasoning in his
dissent in Boutwell, 631 So. 2d at 1096 (Grimes, J., dissenting). There
he opined: “[i]f multiple convictions are permitted for DUI manslaughter and DUI with serious bodily injury when multiple victims
are involved, there is no reason why the same principle should not
apply to driving with a suspended license and causing serious bodily
injury to more than one person.” Id.
After the Boutwell and Melbourne decisions, several district courts,
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including ours, confirmed the distinction between DUI violations and
driving with a suspended license. See State v. Lamoureux, 660 So. 2d
1063, 1064-65 (Fla. 2d DCA 1995); Wick v. State, 651 So. 2d 765, 766
(Fla. 3d DCA 1995); see also Jackson v. State, 634 So. 2d 1103, 1104
(Fla. 4th DCA 1994) (stating that chapter 322 “contemplates convictions arising out of separate driving episodes, not multiple convictions
arising out of one driving episode”).
The act of driving with no valid license or while your license is
suspended, cancelled, or revoked is a “continuous, unlawful act . . . set
on foot by a single impulse.” See Hallman v. State, 492 So. 2d 1136,
1138 (Fla. 2d DCA 1986)) (quoting United States v. Midstate
Horticultural Co., 306 U.S. 161, 166 (1939)). Each time an individual
with no license or whose license has been suspended, cancelled, or
revoked “makes the decision to assume control of his vehicle, he has
broken the law.” Id. But in Boutwell, the Court made clear that section
322.34(6) only enhanced the punishment for that offense “in cases
where the driver through the careless or negligent operation of his
vehicle causes death or serious bodily injury.” See Boutwell, 631 So.
2d at 1095. Thus, “[w]hen an illegal act, as here, is ongoing, there is
simply no practicable place to draw the line between one charge and
several.” Hallman, 492 So. 2d at 1138. Accordingly, it is the course of
action of driving with no valid license and causing injury that is
prohibited; thus, there can only be one penalty for such an offense. See
Blockburger v. United States, 284 U.S. 299, 302 (1932) (“[W]hen the
impulse is single, but one indictment lies, no matter how long the
action may continue. If successive impulses are separately given, even
though all unite in swelling a common stream of action, separate
indictments lie.”) (citation omitted). Because “the legislature has not
explicitly stated the unit of [this] offense, the doubt [should] be
judicially resolved in favor of construing a single transaction as a
single offense.” Hallman, 492 So. 2d at 1138 (quoting People v.
Dillingham, 249 N.E.2d 294, 297 (1969)).
We find that Coto’s adjudication and sentence for multiple counts
under section 322.34, the driving with a suspended license statute,
violates double jeopardy. While Justice Grimes makes a compelling
argument in his Boutwell dissent that multiple convictions under
section 322.34 should be permitted, that viewpoint was expressly
rejected by the Florida Supreme Court when they held in Melbourne
that “only one conviction can arise from a single violation of the
driving with a suspended license statute even though injury results to
several persons.” 679 So. 2d at 765. We are constrained to follow that
result. Section 322.34(6) contains no language similar to that found in
the DUI statute, section 775.021(4)(b), Florida Statutes (2015), which
states that the legislature intends to convict and sentence a defendant
for “each criminal offense” they commit in the course of one criminal
transaction, unless several exceptions are present. Though the State
makes several arguments about public policy and legislative intent as
to why multiple convictions under section 322.34(6) should be
authorized just as they are in DUI cases, the expression of such intent
“belong[s] to the legislature.” See Stanley v. Quest Intern. Inv., Inc.,
50 So. 3d 672, 673 (Fla. 4th DCA 2010).
We also note that since being apprised of the double jeopardy issue
in the Boutwell and Melbourne decisions the legislature has not
chosen to amend the statute. “Long-term legislative inaction after a
court construes a statute amounts to legislative acceptance or approval
of that judicial construction.” State v. Cable, 51 So. 3d 434, 443 (Fla.
2010) (quoting Goldenberg v. Sawczak, 791 So. 2d 1078, 1081 (Fla.
2001)); accord Faro v. Porchester Holdings, Inc., 792 So. 2d 1262,
1263 (Fla. 4th DCA 2001). For those reasons, Coto’s multiple
convictions under section 322.34 cannot stand.
However, there is no error in the court’s assessment of multiple
victim injury points in this case. Florida Rule of Criminal Procedure
3.704(d)(9) states that a court may add points to a defendant’s CPC
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score sheet for “victim injury” when there is “physical injury or death
suffered by a person as a direct result of any offense pending before
the court for sentencing.” Accord § 921.0021(7)(a), Fla. Stat. (2018).
These victim injury points “must be scored for each victim physically
injured and for each offense resulting in physical injury whether there
are 1 or more victims” for all offenses which the defendant has been
convicted. Fla. R. Crim. P. 3.704(d)(9). When an individual is charged
under section 322.34(6), “a determination already has been made that
the person is no longer fit to be driving on Florida’s highways.” State
v. Smith, 638 So. 2d 509, 510 (Fla. 1994). Thus, a causal connection
exists between Coto’s criminal offense of driving without a valid
license causing death or serious bodily injury and the injury to Coto’s
passengers. This causal connection supports the imposition of victim
injury points. See Benson v. State, 763 So. 2d 1235, 1236 (Fla. 2d
DCA 2000) (holding that the causation requirement was met because
the passenger in the defendant’s vehicle “was injured as a direct result
of [the defendant’s] careless or negligent operation of the car without
a license.”); see also Block v. Sec’y, Dep’t of Corr., 2019 WL 700113,
at *7 (M.D. Fla. Feb. 20, 2019) (stating that a conviction under section
322.34(6) can support the imposition of victim injury points).
In sum, Coto can only be convicted and sentenced once under
section 322.34(6) as her violation of that section constituted only one
criminal offense. See Boutwell, 631 So. 2d at 1095. We therefore
vacate three of Coto’s four convictions under section 322.34(6)(a) and
remand with directions for the trial court to sentence her accordingly
for the remaining conviction pursuant to that section. We affirm as to
all other issues without further discussion.
Affirmed in part, Reversed in part, and Remanded. (CONNER and
FORST, JJ., concur.)
*
*
*
Counties—Torts—Negligence—Inline skating—Action stemming
from injuries plaintiff suffered when she fell in a hole next to a path
maintained by county while she was rollerblading—Error to grant
summary judgment in favor of county based upon application of
section 316.0085(4) because county failed to allege application of the
statute as an affirmative defense—Argument was properly preserved
where, although plaintiff did not object to county’s assertion of the
statute as a bar, plaintiff’s counsel did state that statute was not raised
as an affirmative defense in summary judgment hearing—Even if
county had been permitted to argue unpled affirmative defense at
summary judgment hearing, plaintiff should have been given the
opportunity to amend her pleadings to address the affirmative defense
as she requested
EMMA GRIFFIN, Appellant, v. PALM BEACH COUNTY BOARD OF COUNTY
COMMISSIONERS, a Florida governmental entity, Appellee. 4th District. Case No.
4D19-1396. May 20, 2020. Appeal from the Circuit Court for the Fifteenth Judicial
Circuit, Palm Beach County; James Nutt, Judge; L.T. Case No.
502018CA003693XXXXMBAO. Counsel: Sorraya M. Solages-Jones of Lytal, Reiter,
Smith, Ivey & Fronrath, West Palm Beach, for appellant. Chelsea J. Koester and Sara
C. Lindsey, Assistant County Attorneys of the Palm Beach County Attorney’s Office,
West Palm Beach, for appellee.

(WARNER, J.) Emma Griffin appeals from the summary final
judgment against her on her negligence suit against Palm Beach
County for injuries she suffered when she fell into a hole on a path
maintained by the County, while she was rollerblading. The trial court
granted summary judgment based upon the application of section
316.0085(4), Florida Statutes (2017), and Casserly v. City of Delray
Beach, 228 So. 3d 135 (Fla. 4th DCA 2017). Because the County did
not allege the application of the statute as an affirmative defense, and
appellant also requested leave to amend, we reverse.
Griffin was rollerblading on an asphalt pathway maintained by the
County. When a family approached, she stepped off the path and fell
into a deep hole and was injured. The hole next to the pathway was
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obscured from her view by vegetation overgrowing the path. She filed
a complaint against the County alleging negligence in failing to warn
of a dangerous condition as well as failure to repair a dangerous
condition. The County answered raising various defenses, but it did
not raise section 316.0085(4), Florida Statutes (2017), as an affirmative defense.
After discovery, the County moved for summary judgment and
argued (for the first time) that Griffin was rollerblading on the
pathway which was not specifically designated for rollerblading and
therefore, pursuant to section 316.0085, the County was immune from
liability. Section 316.0085(4) provides:
A governmental entity or public employee is not liable to any person
who voluntarily participates in skateboarding, inline skating,
paintball, or freestyle or mountain and off-road bicycling for any
damage or injury to property or persons which arises out of a person’s
participation in such activity, and which takes place in an area
designated for such activity.

The County relied on Casserly v. City of Delray Beach, 228 So. 3d 135
(Fla. 4th DCA 2017). After lengthy argument, the court granted the
County’s motion based upon Casserly and entered summary judgment. Griffin now appeals.
“Failure to raise an affirmative defense prior to a plaintiff’s motion
for summary judgment constitutes a waiver of that defense.”
Kissimmee Util. Auth. v. Better Plastics, Inc., 526 So. 2d 46, 48 (Fla.
1988) (quoting Wyman v. Robbins, 513 So. 2d 230 (Fla. 1st DCA
1987)). While the County argues that Griffin did not object to its
assertion of the statute as a bar, we note in the record that her attorney
did state early in the hearing, “Also, as it relates to this statute
[316.0085], this statute was not raised by Defendant, Palm Beach
County, on their affirmative defenses.”1 Therefore, we conclude her
argument is properly preserved. Based upon Kissimmee, we must
reverse the final summary judgment.
Our reversal should not be construed as denying the County the
opportunity to request amendment of its pleadings to assert the
statutory bar. But Griffin also requested leave to amend her pleadings
to address the affirmative defense and Casserly. Even if the County
had been permitted to argue the unpled affirmative defense at the
summary judgment hearing, Griffin should have been allowed to
amend her pleadings.
A trial court’s ruling on a motion to amend a complaint will be
reviewed on appeal for abuse of discretion. Dimick v. Ray, 774 So. 2d
830, 832 (Fla. 4th DCA 2000). A party may, with leave of the court,
amend a pleading at, or even after, a hearing on a motion for summary
judgment. Armiger v. Associated Outdoor Clubs, Inc., 48 So. 3d 864,
870 (Fla. 2d DCA 2010). The primary consideration in determining
whether a motion for leave to amend should be granted is a test of
prejudice, and such leave “should not be denied unless the privilege
has been abused or the complaint is clearly not amendable.” New
River Yachting Ctr., Inc. v. Bacchiocchi, 407 So. 2d 607, 609 (Fla. 4th
DCA 1981). An amendment should be allowed “unless it clearly
appears that allowing the amendment would prejudice the opposing
party; the privilege to amend has been abused; or amendment would
be futile.” See Video Indep. Med. Examination, Inc. v. City of Weston,
792 So. 2d 680, 681 (Fla. 4th DCA 2001) (quoting Spradley v. Stick,
622 So. 2d 610, 613 (Fla. 1st DCA 1993)).
As Griffin had not previously requested leave to amend, the
privilege had not been abused, nor had there been any showing that an
amendment would have prejudiced the County. Since the County had
not filed the statute as an affirmative defense, Griffin had no opportunity to respond to it by amendment of her pleadings. Furthermore, she
had requested leave to amend to allege a “discovered or known
trespasser” theory of liability as set forth in the concurrence in
Casserly. Because of this, we cannot say that the amendment would

have been futile. She should have had the opportunity to amend.
Reversed and remanded for further proceedings.
(KLINGENSMITH and KUNTZ, JJ., concur.)
))))))))))))))))))
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Insurance—Homeowners—All risk policy—Water damage—Breach
of contract claim filed against insurer alleging that pool’s leaking drain
pipe caused damages covered under policy—Trial court erred in
granting summary judgment in favor of insurer based on finding that
policy’s water damage exclusion barred insureds’ claim—Language
of water damage exclusion provisions in policy plainly referred to
naturally-flowing water or waterborne material existing outside of the
plumbing system—Because trial court did not rule on policy’s “wear
and tear” exclusion, insureds’ argument that exclusion did not apply
is not ripe for appellate review
VIATCHESLAV KOKHAN and ZOIA KOKHAN, Appellants, v. AUTO CLUB
INSURANCE COMPANY OF FLORIDA, Appellee. 4th District. Case No. 4D183607. May 20, 2020. Appeal from the Circuit Court for the Seventeenth Judicial
Circuit, Broward County; Raag Singhal, Judge; L.T. Case No. CACE17-000543.
Counsel: Melissa A. Giasi of Giasi Law, P.A., Tampa, for appellants. Kimberly Kanoff
Berman and Michael A. Packer of Marshall Dennehey Warner Coleman & Goggin,
Fort Lauderdale, and Corey K. Setterlund of Marshall Dennehey Warner Coleman &
Goggin, Jacksonville, for appellee.

ON APPELLEE’S MOTION FOR REHEARING AND/OR
MOTION FOR REHEARING EN BANC
[Original Opinion at 45 Fla. L. Weekly D544a]
(GERBER, J.) We grant in part and deny in part the appellee insurer’s
motion for rehearing, and substitute the following opinion for the
opinion issued on March 11, 2020. We deny appellee’s motion for
rehearing en banc.
The homeowners appeal from the circuit court’s final order
granting the insurer’s summary judgment motion on the homeowners’
breach of contract action. The homeowners’ action alleged they had
filed a claim to be reimbursed for damages to their pool deck and
surrounding structures due to a pool drainpipe leak, but the insurer
improperly denied their claim on the basis that the policy’s “water
damage” and “wear and tear” exclusions barred their claim.
The circuit court agreed with the insurer’s summary judgment
motion that the policy’s “water damage” exclusion barred the
homeowners’ claim. However, the circuit court did not rule on the
insurer’s argument that the policy’s “wear and tear” exclusion also
barred the homeowners’ claim.
On appeal, the homeowners argue the circuit court erred in finding
the policy’s “water damage” exclusion barred their claim. The
homeowners further argue the policy’s “wear and tear” exclusion did
not bar their claim either.
We agree with the homeowners that the circuit court erred in
finding the “water damage” exclusion barred their claim. The “water
damage” exclusion’s plain language does not apply to the homeowners’ claim.
However, we do not reach the issue of whether the policy’s “wear
and tear” exclusion applied to the homeowners’ claim, because the
circuit court never ruled on that issue. We remand to the circuit court
for that review.
We present this opinion in five sections:
1. The policy at issue;
2. The homeowners’ claim and the insurer’s denial;
3. The homeowners’ breach of contract suit and the insurer’s
summary judgment motion;
4. This appeal; and
5. Our review.
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1. The Policy at Issue
The insurer issued an “all-risks” policy to the homeowners. “[A]n
‘all-risk’ policy is not an ‘all loss’ policy, and this does not extend
coverage for every conceivable loss.” Sebo v. Am. Home Assurance
Co., 208 So. 3d 694, 696-97 (Fla. 2016) (citation omitted). “An allrisks policy provides coverage for all losses not resulting from
misconduct or fraud unless the policy contains a specific provision
expressly excluding the loss from coverage.” Mejia v. Citizens Prop.
Ins. Corp., 161 So. 3d 576, 578 (Fla. 2d DCA 2014) (emphasis added;
citation and internal quotation marks omitted). “[A]n insured claiming
under an all-risks policy has the burden of proving that the insured
property suffered a loss while the policy was in effect. The burden
then shifts to the insurer to prove that the cause of the loss was
excluded from coverage under the policy’s terms.” Jones v. Federated
Nat’l Ins. Co., 235 So. 3d 936, 941 (Fla. 4th DCA 2018) (citation
omitted). “In short, in all-risk policies . . . construction is governed by
the language of the exclusionary provisions.” Sebo, 208 So. 3d at 697.
Here, the “all risks” policy at issue contains the following provisions and exclusions which are relevant here:
WHAT LOSSES ARE COVERED—COVERAGE A AND COVERAGE B
Except as excluded under WHAT LOSSES ARE NOT COVERED
PART I, we cover accidental direct physical loss to the property that
is described under WHAT PROPERTY IS COVERED—COVERAGE A and COVERAGE B.
....
WHAT LOSSES ARE NOT COVERED—PART I
1. We do not cover any loss to property insured under COVERAGES
A, B or C that is caused by, resulting from, contributed to by, or
consisting of:
....
c. WATER DAMAGE, meaning:
(1) flood, surface water, waves, tidal water, storm surge, tsunami,
seiche, overflow of a body of water, or spray from any of these,
whether or not driven by wind;
(2) water or waterborne material or substance from outside of the
plumbing system on the residence premises that enters the residence
premises through sewers or drains;
(3) water or waterborne material or substance which overflows or
discharges from a sump, sump pump, or related equipment;
(4) water below the surface of the ground, including water which
exerts pressure on or seeps or leaks or flows through a building;
sidewalk; driveway; foundation; swimming pool; spa; or other
structure;
(5) water which is released, overflows or escapes from a dam,
levee, or other structure designed to contain surface water;
whether caused by or resulting from human, animal, or naturally
occurring forces, or however caused.
We do cover direct physical loss by fire, explosion or theft
resulting from or occurring as a consequence of water damage.
....
2. We do not cover any loss to property insured under COVERAGES
A or B that is caused by, resulting from, contributed to by, or consisting of:
....
e. Any of the following:
(1) WEAR AND TEAR, marring, deterioration;
(2) continuous or repeated seepage or leakage of water or steam
over weeks, months, or years from within a plumbing, heating, air
conditioning or automatic fire protective sprinkler system or from
within a household appliance;
....
(7) cracking, shrinking, sagging, bulging, bending, expansion, or
settling of:
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(a) driveways, walkways, or patios;
(b) foundations, floors, walls;
....
If a loss excluded under e. above causes or results in sudden and
accidental escape of water from a plumbing system; a heating system;
an air conditioning system; an automatic fire protective sprinkler
system; or a household appliance, we do cover the direct physical loss
caused by the water including the cost of tearing out and replacing any
part of a building that is needed to repair the system or appliance. We
do not cover a loss to the system or appliance from which this water
escaped.

(emphases in original).
2. The Homeowners’ Claim and the Insurer’s Denial
The homeowners claimed their pool’s underground drainpipe had
developed a leak, which eventually caused significant damage to their
pool deck and surrounding structures, including an adjoining wall and
the home’s exterior walls.
The insurer sent an inspector to examine the homeowners’ claim.
The inspector issued an unsworn report of his findings. The inspector
found:
1. Water leak from the pool did not cause damage to the pool deck
and the surrounding structures, which included the north wall of the
pool and the exterior walls of the residence.
2. Cracks in the concrete pool deck were caused by concrete
shrinkage. Insufficient expansion/contraction control joints, which
was a substandard construction detail, exacerbated the damage.
3. Cracks in the stucco on the exterior walls of the residence were
caused by a combination of stucco shrinkage and slight differential
downward displacement of the lower portion of the wall relative to the
upper portion of the wall.
4. Separation and cracks in the north wall of the pool were caused
by shrinkage of underlying cementitious materials and deterioration of
bond between adhered materials.

Based on the inspector’s report, the insurer denied the homeowners’ claim under the policy’s “wear and tear” exclusion. However, the
insurer left open the possibility for the homeowners to obtain more
information and resubmit their claim.
The homeowners hired a pool repair company, which confirmed
the pool’s underground drainpipe was leaking. The homeowners had
the pool repair company replace the pool’s piping system, and hired a
separate company to resurface the pool deck. The homeowners then
wrote a letter to the insurer containing the pool repair company’s
findings and demanding the insurer cover their expenditures.
The insurer continued to deny the homeowners’ claim based on its
inspector’s findings.
3. The Homeowners’ Suit and the
Insurer’s Summary Judgment Motion
The homeowners sued the insurer for breach of contract, alleging
their pool’s leaking drainpipe caused damages covered under the
policy.
The insurer denied the homeowners’ allegations and alleged
several affirmative defenses. In pertinent part, the insurer alleged the
policy’s “water damage” and “wear and tear” exclusions barred the
homeowners’ claim.
The insurer moved for summary judgment. In the motion, the
insurer argued the policy’s “water damage” exclusion applied because
the drainpipe leak was caused by “water below the surface of the
ground, including water which exerts pressure on or seeps or leaks or
flows through . . . a swimming pool.” Additionally, the insurer argued
the policy’s “wear and tear” exclusion barred the homeowners’ claim
because the leaking drainpipe and damaged structures had deteriorated. In support, the insurer relied on its inspector’s unsworn report’s
findings.
In response, the homeowners argued the insurer’s summary
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judgment motion lacked evidentiary support because the inspector’s
report was unsworn and therefore was inadmissible hearsay.
At the hearing on the motion, the circuit court said it would not
consider the inspector’s unsworn report because it was hearsay.
Despite not considering the inspector’s unsworn report, the circuit
court nevertheless granted the insurer’s summary judgment motion
and entered a final judgment in the insurer’s favor. Specifically, the
circuit court’s order stated, in pertinent part:
[The insurer’s] motion is GRANTED. Among other reasons, the
Amended Complaint, paragraph 7, alleges that water damage due to
pool leakage is a covered loss. It was undisputed this claim related to
swimming pool water damage approximately six feet below the
ground surface. This claim is specifically excluded under the plain
terms of the insurance policy . . . .

The circuit court did not rule on the insurer’s “wear and tear”
exclusion.
4. This Appeal
This appeal followed. The homeowners argue the circuit court
erred in finding the policy’s “water damage” exclusion barred their
claim. According to the homeowners, the “water damage” exclusion’s
plain language only applies to water pressure coming from outside,
not a leak from within the plumbing itself.
Additionally, the homeowners argue the policy’s “wear and tear”
exclusion does not apply because the leak involved a “sudden and
accidental escape of water from a plumbing system,” which is an
exception to the policy’s “wear and tear” exclusion.
The insurer responds that the policy’s “water damage” exclusion
applies and, in the alternative, the policy’s “wear and tear” exclusion
applies, despite the inspector’s unsworn report. The insurer also
argues the policy’s “sudden and accidental escape of water from a
plumbing system” exception to the “wear and tear” exclusion is
inapplicable because the leak occurred slowly, and because “plumbing” plainly refers to the home’s plumbing system, not the pool’s
plumbing system.
5. Our Review
“Our review of an order granting summary judgment is de novo, as
is the interpretation of an insurance contract and the determination of
whether the law requires the insurer to provide coverage. Summary
judgment is appropriate where there is no genuine issue as to any
material fact and the moving party is entitled to judgment as a matter
of law.” Allstate Ins. Co. v. Manzo-Pianelli, 152 So. 3d 654, 656 (Fla.
4th DCA 2014) (internal citation and quotation marks omitted).
“In deciding whether an all-risk policy excludes coverage for an
insured’s claimed damages, we are guided by well-established
principles of insurance contract interpretation. We begin with the
guiding principle that insurance contracts are construed in accordance
with the plain language of the policy as bargained for by the parties.”
Fayad v. Clarendon Nat’l Ins. Co., 899 So. 2d 1082, 1086 (Fla. 2005)
(internal quotation marks and brackets omitted).
“Where the language in an insurance contract is plain and unambiguous, a court must interpret the policy in accordance with the plain
meaning so as to give effect to the policy as written.” Allstate Ins. Co.
v. Orthopedic Specialists, 212 So. 3d 973, 975-76 (Fla. 2017) (citation
omitted).
Here, the homeowners alleged the pool’s drainpipe leak caused the
damage to their pool deck and surrounding structures. This event
would appear to fall outside of the policy’s “water damage” exclusion
subsection upon which the insurer relied. That subsection, referred to
as subsection (4), defined excluded “water damage” as “water below
the surface of the ground, including water which exerts pressure on or
seeps or leaks or flows through a building; sidewalk; driveway;
foundation; swimming pool; spa; or other structure.” That language

plainly refers to naturally-existing ground water, based on the
description of the type of structures which may be affected by its
exertion of pressure, seepage, leakage, or flow. In other words, this
exclusion plainly refers to naturally-flowing water exerting pressure
from outside of the plumbing system, not a leak from within the
plumbing system itself. See Hartford Accident & Indem. Co. v. Phelps,
294 So. 2d 362, 363 (Fla. 1st DCA 1974) (“When we consider the
terminology used in the exclusion clause in pari materia with the
affirmative statement of coverage from leaks in the plumbing system,
we conclude that the exclusion was intended to relate only to damage
from water not emanating from the plumbing system.”).
Our conclusion is consistent with a reading of that subsection in the
context of the other four “water damage” exclusion subsections, all of
which also plainly refer to naturally-flowing water or waterborne
material or substances existing outside of the plumbing system. See
Orthopedic Specialists, 212 So. 3d at 976 (“[W]hen analyzing an
insurance contract, it is necessary to examine the contract in its context
and as a whole, and to avoid simply concentrating on certain limited
provisions to the exclusion of the totality of others.”) (citation
omitted).
Subsection (1) defines excluded “water damage” as “flood, surface
water, waves, tidal water, storm surge, tsunami, seiche, overflow of a
body of water, or spray from any of these, whether or not driven by
wind.” Subsection (2) defines excluded “water damage” as “water or
waterborne material or substance from outside of the plumbing system
on the residence premises that enters the residence premises through
sewers or drains.” (emphasis added). Subsection (3) defines excluded
“water damage” as “water or waterborne material or substance which
overflows or discharges from a sump, sump pump, or related equipment.”1 And subsection (5) defines excluded “water damage” as
“water which is released, overflows or escapes from a dam, levee, or
other structure designed to contain surface water.”
The fact that all of these “water damage” definitions are conditioned by the antecedent phrase “whether caused by or resulting from
human, animal, or naturally occurring forces, or however caused,”
does not affect our conclusion. The water or waterborne material or
substance which are the subjects of this causal condition still must be
naturally-flowing or exist outside of the plumbing system.
Based on the foregoing plain language and contextual analyses, the
circuit court erred in granting the insurer’s summary judgment motion
based on the policy’s “water damage” exclusion.
As for the policy’s “wear and tear” exclusion, the circuit court did
not rule on that exclusion, so the homeowners’ argument that the
“wear and tear” exclusion did not apply is not ripe for our review. See
Green v. City of Pensacola, 108 So. 2d 897, 899 (Fla. 1st DCA 1959)
(“That matter was not directly passed upon by the trial court and is not
a proper subject for review here.”).
Conclusion
Based on the foregoing, we reverse the circuit court’s final order
granting the insurer’s summary judgment motion on the homeowners’
breach of contract action based on the policy’s “water damage”
exclusion. We remand for the circuit court to reconsider the insurer’s
summary judgment motion, limited to the insurer’s argument that the
policy’s “wear and tear” exclusion barred the homeowners’ claim, as
well as the homeowners’ response that the policy’s “sudden and
accidental escape of water from a plumbing system” exception
overcomes the “wear and tear” exclusion. We also remand for further
proceedings if necessary.
Reversed and remanded with instructions. (LEVINE, C.J., and
MAY, J., concur.)
))))))))))))))))))
1
A sump is “a pit or reservoir serving as a drain or receptacle for liquids.” See
https://www.merriam-webster.com/dictionary/sump (last visited Feb. 17, 2020); Gov’t
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Emps. Ins. Co. v. Macedo, 228 So. 3d 1111, 1113 (Fla. 2017) (“When a term in an
insurance policy is undefined, it should be given its plain and ordinary meaning, and
courts may look to legal and non-legal dictionary definitions to determine such a
meaning.”) (citation omitted).
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Contracts—Sale of businesses—Breach of contract action alleging that
plaintiff was owed a commission for the sale of defendant’s business
pursuant to marketing agreement between the parties—Error to enter
summary judgment in favor of plaintiff where there was a clear conflict
in the affidavits regarding whether the marketing agreement was
signed by an authorized person—Summary judgment need not be
affirmed because of defendant’s failure to produce a transcript of the
hearing on summary judgment—Court rejects argument that
defendant’s affidavit was not competent summary judgment evidence
because defendant conceded that he needed to use a translator to
review documents written in English and defendant’s affidavit was
written in English by a translator who was not sworn in pursuant to
section 90.606(1)(a)—Statute applies to live witnesses, not attestations
made by affidavit
LOUIS ATALLAH, an individual, and BAM BAM ENTERTAINMENT, LLC, d/b/a
CYN NIGHTCLUB, a Florida limited liability company, Appellants, v.
TRANSWORLD BUSINESS BROKERS OF FLORIDA, LLC, d/b/a
TRANSWORLD BUSINESS ADVISORS, a Florida limited liability company,
Appellee. 4th District. Case No. 4D18-3804. May 20, 2020. Appeal from the Circuit
Court for the Seventeenth Judicial Circuit, Broward County; Sandra Perlman, Judge;
L.T. Case No. CACE17007634. Counsel: David W. Langley of David W. Langley,
P.A., Plantation, for appellants. Jacqueline F. Howe and Edward J. O’Sheehan of Shutts
& Bowen LLP, Fort Lauderdale, for appellee.

(WARNER, J.) Louis Atallah and Bam Bam Entertainment LLC
appeal from a final summary judgment in favor of Transworld
Business Brokers of Florida, LLC. The trial court granted summary
judgment to Transworld on its claim for breach of contract regarding
a commission on the sale of Cyn Nightclub. Because Atallah’s
affidavit in opposition to the motion for summary judgment created
material issues of fact, we reverse.
Transworld is in the business of brokering the sale of businesses.
In May 2016, Transworld and Bam Bam Entertainment LLC, d/b/a
Cyn Nightclub, entered into a Marketing Agreement whereby Bam
Bam agreed to give Transworld the exclusive right to sell Cyn
Nightclub for a commission. The agreement contains the name of
“Louis Atallah and Ehab Atallah,” as principal. After negotiating the
agreement, Transworld emailed it to Atallah’s daughter, Lulu, who
returned it signed allegedly by Louis Atallah “MGRM,” as Bam
Bam’s managing member and in his individual capacity as a guarantor.
About nine months later, when Transworld learned that Bam Bam
was planning to close the business and open under new ownership, it
demanded its commission from Bam Bam and Atallah. They refused,
and Transworld sued Bam Bam and Atallah for breach of contract.
Bam Bam and Atallah answered the complaint and denied many of the
allegations. They also alleged affirmative defenses, including that the
complaint failed to state a cause of action as no representative of Bam
Bam ever signed the alleged contract, nor did Atallah sign the
guarantee. Transworld moved to strike the affirmative defenses
because the claim that no representative of Bam Bam signed the
contract was simply a denial of the allegations of the complaint. The
court granted the motion.
Transworld moved for summary judgment on both of its claims,
arguing that it was undisputed that Transworld was entitled to the
commission because Atallah/Bam Bam had sold the business while
the marketing agreement was in effect, and because they had attempted to terminate the agreement prior to the end of the one-year
term. In support of the motion, Transworld submitted the affidavit of
Thomas Milana, an employee of Transworld, who attested that the
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Marketing Agreement and the Limited Liability Company Resolution
were true and correct and that Atallah had executed the agreement.
Milana attested that he had a phone conversation with Louis Atallah
where Atallah had asked to cancel the agreement.
Atallah and Bam Bam filed a response in opposition to the motion
for summary judgment, arguing that Transworld was not owed a
commission, because he did not sign the contract. Atallah submitted
an affidavit in which he attested that he had determined the signatures
on the Marketing Agreement were not his, and that he never authorized anyone to sign on his behalf. He also stated that he had never met
with nor spoken with Thomas Milana or anyone from Transworld. He
indicated that English is not his native language, and he would not
have been able to communicate with anyone from Transworld by
telephone without the assistance of an interpreter.
Despite the existence of the affidavits, the trial court granted
summary judgment and entered final judgment in the case. Atallah and
Bam Bam appeal.
“Summary judgment is proper if there is no genuine issue of
material fact and if the moving party is entitled to a judgment as a
matter of law.” Volusia Cty. v. Aberdeen at Ormond Beach L.P., 760
So. 2d 126, 130 (Fla. 2000). Summary judgments should only be
granted when there is a complete absence of genuine issues of material
fact and the moving party is entitled to judgment as a matter of law.
Holl v. Talcott, 191 So. 2d 40 (Fla. 1966). The correctness of a
summary judgment is a matter of law which is subject to de novo
standard of review. State v. Presidential Women’s Ctr., 937 So. 2d 114
(Fla. 2006).
There is a clear conflict in the affidavits on a material issue of factwhether the contract was signed by an authorized person. The Milana
affidavit states that Atallah signed it, and Atallah attested that he did
not, nor did he authorize anyone to sign it. He attests that he did not
talk to Milana on the phone, because he does not understand English
well enough to carry on a phone conversation. These issues are
material to the cause of action, and the court erred in granting summary judgment with these issues unresolved.
In defense of the judgment, Transworld contends that because the
court struck the affirmative defense in which Atallah stated that he had
not signed the contract, summary judgment was proper. Transworld
ignores, however, that in its motion to strike it contended that the
affirmative defense was merely a denial of the allegations of the
complaint. One of the allegations was that Transworld and Atallah
entered into the contract, and Atallah denied that allegation. To prove
that allegation, Transworld offered Milana’s affidavit stating that the
parties had entered into the contract. However, Atallah’s affidavit that
he did not sign the contract refuted that allegation. It raised a material
issue of fact.
Transworld argues that the summary judgment should be affirmed,
because Atallah failed to produce a transcript of the hearing on
summary judgment. See Applegate v. Barnett Bank of Tallahassee,
377 So. 2d 1150 (Fla.1979). However, review of a summary judgment
is a matter of law, and Applegate does not apply. Sunrise Lakes Condo.
Apts. Phase III, Inc. 5 v. Frank, 73 So. 3d 901 (Fla. 4th DCA 2011).
“Summary judgment cannot be granted unless the pleadings, depositions, answers to interrogatories, and admissions on file together with
affidavits, if any, conclusively show that there is no genuine issue as
to any material fact and that the moving party is entitled to a judgment
as a matter of law.” Frost v. Regions Bank, 15 So. 3d 905, 906 (Fla. 4th
DCA 2009). The affidavits in this case reveal a clear dispute in the
facts.
Alternatively, Transworld argues that Atallah’s affidavit was not
competent summary judgment evidence, because English was not his
native language and he conceded that he needed to use a translator to
review documents written in English and to speak over the phone.
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Transworld points out that the affidavit was itself written in English
and was not in Atallah’s native language. Transworld argues that
under section 90.606(1)(a), Florida Statutes (2017), when a judge
determines that a “witness cannot . . . understand the English language, or cannot express himself or herself in English sufficiently to
be understood, an interpreter who is duly qualified to interpret for the
witness shall be sworn to do so.” This section deals with live witnesses, not attestations made by affidavit. In his affidavit, Atallah
states that he reviewed the motion and the affidavits with the help of
an interpreter and that he was testifying from his personal knowledge.
Florida Rule of Civil Procedure 1.510(e) (2018) provides:
“[s]upporting and opposing affidavits must be made on personal
knowledge, must set forth such facts as would be admissible in
evidence, and must show affirmatively that the affiant is competent to
testify to the matters stated therein.” His affidavit meets this test. The
affidavit contained evidence which would be admissible at trial, as
Atallah could testify from his personal knowledge as to whether he
signed the contract and guarantee.
Transworld’s reliance on Diaz v. Bell MicroProducts-Future Tech,
Inc., 43 So. 3d 138 (Fla. 3d DCA 2010), is inapposite. There, the
plaintiff was suing on a personal guarantee executed in Spanish. It was
attached to the complaint but not translated from Spanish to English.
The court held that a document required to be attached to the complaint pursuant to Florida Rule of Civil Procedure 1.130 must be filed
in English. The purpose of this rule “is to apprise the defendant of the
nature and extent of the cause of action so that he may plead with
greater certainty.” Id. at 140. This has no relevance to the affidavit in
this case, which was executed in English with the help of an interpreter.
For these reasons, we reverse the summary judgment and remand
for further proceedings. (KLINGENSMITH and KUNTZ, JJ.,
concur.)
*
*
*
Torts—Medical malpractice—Presuit requirements—Appeals—
Certiorari—Action arising out of defendants’ alleged failure to
administer medications to patient after her transfer from hospital to
residential treatment facility, resulting in patient’s death from severe
withdrawal syndrome—Trial court departed from essential requirements of the law by denying defendants’ motions to dismiss for failure
to comply with presuit requirements for bringing medical malpractice
action—Plaintiff’s claims sound in medical rather than ordinary
negligence because the acts from which the claims arise relate to the
failure to render medical care or services and, to prove claims, plaintiff
must show that hospital and treatment facility breached professional
standards of care
HENDERSON BEHAVIORAL HEALTH, INC., SOUTH BROWARD HOSPITAL
DISTRICT d/b/a MEMORIAL HEALTHCARE SYSTEM, and d/b/a MEMORIAL
REGIONAL HOSPITAL, Petitioners, v. ROBERTO CORTES, as Personal
Representative of the ESTATE OF DANIELA CORTES, Respondent. 4th District.
Case Nos. 4D20-650 and 4D20-651. May 20, 2020. Consolidated petitions for
certiorari to the Circuit Court for the Seventeenth Judicial Circuit, Broward County;
Michael A. Robinson, Judge; L.T. Case No. CACE19-003376(13). Counsel: Joshua
B. Walker and Eric J. Netcher of Walker, Revels, Greninger & Netcher, PLLC,
Orlando, for petitioner Henderson Behavioral Health. M. Katherine Hunter and Eric D.
Freedman of Chimpoulis & Hunter, P.A., Plantation, for petitioner South Broward
Hospital District. Alberto E. Lugo-Janer of CPLS, P.A., Orlando, for respondent.

(PER CURIAM.) In these consolidated cases, Defendants—
Henderson Behavioral Health, Inc. and the South Broward Hospital
District—petition for certiorari review of orders denying their motions
to dismiss Plaintiff’s complaint for failure to comply with the presuit
requirements for bringing a medical malpractice action. We agree
with Defendants that the complaint sounds in medical negligence and
that the trial court departed from the essential requirements of law in
denying the motions to dismiss.

The personal representative of the deceased’s estate filed suit
against Defendants alleging negligence. According to the complaint,
the deceased was transferred from a hospital operated by the South
Broward Hospital District to a residential treatment facility operated
by Henderson Behavioral Health. When she was transferred, the
deceased was being administered seven medications by the hospital.
The hospital provided the treatment facility with prescriptions for the
medications but not the medications themselves. The facility did not
administer the medications, and the deceased died four days after the
transfer allegedly from “a severe withdrawal syndrome.” The
complaint claims that the hospital and facility were negligent and
knew or should have known that suddenly failing to administer any or
all of the medications to the deceased was likely to cause her “to suffer
severe adverse withdrawal symptoms, including life threatening heart
arrhythmias and seizures.”
Defendants moved to dismiss Plaintiff’s complaint for failure to
comply with the presuit requirements for bringing a medical malpractice action under Chapter 766, Florida Statutes (2017). Plaintiff
opposed the motion arguing that the claim alleged ordinary negligence. The trial judge denied the motions to dismiss because the
complaint alleged ordinary negligence, and the judge believed there
was doubt as to whether the claim was for ordinary negligence or
medical malpractice. See J.B. v. Sacred Heart Hosp. of Pensacola, 635
So. 2d 945, 947 (Fla. 1994) (“If there is doubt as to the applicability of
[the medical malpractice statute], the question is generally resolved in
favor of the claimant.”). The judge noted, however, that Defendants’
arguments were “well-taken” and that it would be a “close call” after
discovery. Defendants timely petitioned for certiorari review.
Certiorari review of the denial of the motion to dismiss is permitted
“to ensure that the procedural aspects of the presuit requirements [of
the medical malpractice statute] are met.” Williams v. Oken, 62 So. 3d
1129, 1137 (Fla. 2011). A provider suffers irreparable harm when
subjected to suit where the procedural aspects of the presuit requirements of the statute have not been followed. Palms W. Hosp. Ltd.
P’ship v. Burns, 83 So. 3d 785, 788 (Fla. 4th DCA 2011) (“Irreparable
harm can be shown where a court incorrectly denies a motion to
dismiss for failure to follow pre-suit requirements, as doing so would
eliminate the cost-saving features the Act was intended to create.”).
Thus, we have discretionary jurisdiction.
“The determination of whether a complaint alleges a claim for
medical malpractice is a legal one and is, therefore, reviewed de
novo.” Nat’l Deaf Acad., LLC v. Townes, 242 So. 3d 303, 308 (Fla.
2018). A “ ‘[c]laim for medical negligence’ or ‘claim for medical
malpractice’ means a claim, arising out of the rendering of, or the
failure to render, medical care or services.” § 766.106(1)(a), Fla. Stat.
(2016).
[F]or a claim to sound in medical malpractice, the act from which the
claim arises must be directly related to medical care or services, which
require the use of professional judgment or skill. This inquiry involves
determining whether proving the claim requires the plaintiff to
establish that the allegedly negligent act “represented a breach of the
prevailing professional standard of care,” as testified to by a qualified
medical expert.

Nat’l Deaf Acad., LLC, 242 So. 3d at 311-12.
We have no difficulty or doubt in concluding that Plaintiff’s claims
sound in medical negligence. The acts from which the claims arise
relate to “the failure to render, medical care or services.” §
766.106(1)(a). To prove the claims, Plaintiff must show that the
hospital and treatment facility breached the professional standards of
care in failing to ensure that Plaintiff received her medications and
failing to recognize the danger of withdrawal symptoms. The trial
court clearly departed from the essential requirements of law in
denying the motions to dismiss. Accordingly, the petitions are granted,
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and the trial court’s orders are quashed.
Petitions granted. (WARNER, KLINGENSMITH and KUNTZ,
JJ., concur.)
*
*
*
Mortgage foreclosure—Lost note—Condition precedent—Notice of
default—Trial court erred in finding that bank failed to satisfy
condition precedent of mailing default letter—Error was harmless
where bank failed to present sufficient evidence to prove it owned and
was entitled to enforce note when note was lost
U.S. BANK NATIONAL ASSOCIATION, As Trustee for Lehman Mortgage Trust
Pass-Through Certificates Series 2007-8, Appellant, v. GEORGE E. BUCHANAN
a/k/a G. EUGENE BUCHANAN and JO ANNE BUCHANAN, Appellees. 4th District.
Case No. 4D19-1416. May 20, 2020. Appeal from the Circuit Court for the Nineteenth
Judicial Circuit, Martin County; William L. Roby, Judge; L.T. Case No.
2016CA001099. Counsel: Sara F. Holladay-Tobias, Emily Rottmann, and C. H.
Houston, III of McGuireWoods LLP, Jacksonville, for appellant. W. Trent Steele of
Steele Law, Hobe Sound, for appellees.

(GERBER, J.) The bank appeals from the circuit court’s final
judgment of dismissal against the bank and in the borrowers’ favor
after a non-jury trial. The bank argues the trial court erred in three
respects: (1) finding the bank did not prove it owned and was entitled
to enforce the note when the note was lost; (2) finding the bank did not
prove it satisfied the condition precedent of having mailed a default
letter to the borrowers at their changed address; and (3) denying the
bank’s two declaratory judgment counts to declare certain quit claim
deeds legally sufficient.
We conclude the circuit court erred on the second argument.
However, that error is harmless, because we conclude on the first
argument that the bank did not present sufficient competent substantial evidence to prove it owned and was entitled to enforce the note
when the note was lost. Thus, we affirm the final judgment as to the
bank’s mortgage foreclosure and reestablishment of lost note counts
(Counts I and II) without further comment.
We also affirm the final judgment as to the bank’s declaratory
judgment counts (both inadvertently labeled Count III) without
further comment.
Affirmed. (GROSS and MAY, JJ., concur.)
*
*
*
Criminal law—Jurors—Response to questions—New evidence—Trial
court erred when it allowed the jury, during deliberations and over
defense counsel’s objection, to view defendant’s face from his left
profile which was a different view of the defendant than the one
presented to the jury during the trial through surveillance video and
still shots—To allow jury to view defendant in that manner amounted
to new physical evidence—Although all jury members likely had the
opportunity to view defendant’s facial profile at various times and at
various angles throughout the trial, appellate court is unable to make
that determination where trial court made no finding on record that
particular profile and body positioning was or could have been viewed
during trial—Error was harmful—Remand for new trial
COY DAMONE LOCKETT, Appellant, v. STATE OF FLORIDA, Appellee. 4th
District. Case No. 4D19-1908. May 20, 2020. Appeal from the Circuit Court for the
Fifteenth Judicial Circuit, Palm Beach County; Jeffrey J. Colbath, Judge; L.T. Case No.
18CF006028AMB. Counsel: Carey Haughwout, Public Defender, and Timothy Wang,
Assistant Public Defender, West Palm Beach, for appellant. Ashley Moody, Attorney
General, Tallahassee, and Jeanine Germanowicz, Assistant Attorney General, West
Palm Beach, for appellee.

(KLINGENSMITH, J.) Coy Damone Lockett appeals his conviction
and sentence for the sale of fentanyl within 1000 feet of a place of
worship. He raises three issues for our consideration, but we write to
address only one: whether the trial court erred by allowing the jury’s
request during their deliberations to see Lockett’s half-covered face.
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We agree with Lockett on that issue. Because we reverse and remand
for a new trial, the other issues on appeal are moot.
At trial, the State called an agent as a witness. He testified that he
worked an undercover “buy and walk” operation and identified
Lockett as the person who sold him the drugs. Lockett’s interaction
with the agent was also covertly recorded as it occurred. The State
introduced the surveillance video into evidence in its entirety as well
as some still shots from it. In addition to the video, the State also
published Lockett to the jury by asking him to stand up and walk in
front of them.
During deliberations, the jury asked to see a different view of
Lockett than the one presented during trial. For this view, they asked
to see Lockett’s face from his left profile, and with his hand covering
his cheek, to compare against one of the still shots pulled from the
surveillance video. The trial court overruled Lockett’s objection, and
the jury view was completed with Lockett standing before them in the
manner requested. After the jury finished deliberating, it found
Lockett guilty as charged. This appeal followed.
“[A] reviewing court applies the abuse of discretion standard when
reviewing a trial court’s response to a jury question.” Pearson v. State,
61 So. 3d 499, 501 (Fla. 4th DCA 2011). “A trial court need only
answer questions of law, not of fact, when asked by a jury and has
wide discretion in deciding whether to have testimony re-read.”
Coleman v. State, 610 So. 2d 1283, 1286 (Fla. 1992). However, “[r]ule
3.430 states: ‘After the jurors have retired to consider their verdict the
court shall not recall the jurors to hear additional evidence.’ ” Martinez
v. State, 127 So. 3d 545, 547 (Fla. 4th DCA 2012) (quoting Fla. R.
Crim. P. 3.430). Thus, the presentation of new evidence after the court
submits the cause to the jury is improper. See Fla. R. Crim. P. 3.430;
Pressley v. State, 395 So. 2d 1175, 1178 (Fla. 3d DCA), rev. denied,
407 So. 2d 1105 (Fla. 1981).
This case raises the question of whether the trial court erred when
it allowed the jury, during its deliberations and over defense counsel’s
objection, to view “new evidence” in the form of Lockett standing in
a different manner than how he was presented to the jury during the
trial. We hold that the trial court erred by allowing the jury, at its
request, to view Lockett in this manner, and that this view amounted
to new physical evidence.
In Scott v. State, 664 So. 2d 3, 4 (Fla. 3d DCA 1995), the jury
requested, after the close of evidence and during its deliberations, “to
view defendant’s right profile.” Over defense counsel’s objection, the
trial court granted the jury’s request, and the defendant was asked “to
display his face from different angles to the jurors.” Id. On appeal, the
Third District reversed. Id. It held that the jury’s request constituted an
“improper” request for “new evidence” because “the jury had not
viewed that profile at trial.” Id. The Scott court noted that the trial court
had “expressly found” that the jury “had not seen” the right side of the
defendant’s face at any time during the trial; therefore, it concluded
that “[t]he display . . . constitute[d] non-testimonial ‘real or physical’
evidence” which should not have been introduced during deliberations. Id.; see Macias v. State, 515 So. 2d 206 (Fla. 1987) (finding the
admission of the defendant’s physical characteristics constituted real
or physical evidence).
Certainly, all jury members likely had the opportunity to view
aspects of Lockett’s facial profile at various times and at various
angles throughout trial: to see him standing, sitting, consulting with
counsel, moving his head, and to see different sides of his face.
However, the trial court made no finding on the record that this
particular profile and body positioning as directed by the court either
was or could have been viewed during his trial. Cf. Washington v. U.S.,
881 A.2d 575, 581-82 (D.C. Ct. App. 2016) (holding that the jury’s
request to see the defendant during deliberations was not new evidence
because the trial court found the jury “did not request to view any part
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of [the defendant] which it had not observed at trial”). Therefore, we
are unable to make that determination on appeal.
Because an important issue at trial was whether Lockett was the
person depicted in the videotaped drug transaction, and the jury
requested additional physical evidence to resolve that issue, we hold
that the error was harmful. See State v. DiGuilio, 491 So. 2d 1129,
1135 (Fla. 1986). For these reasons, we reverse and remand for new
trial. See Martinez, 127 So. 3d at 547 (finding that a defendant is
entitled to a new trial when trial court commits harmful error by
introducing new evidence during deliberations).
Reversed and remanded. (WARNER and KUNTZ, JJ., concur.)
*
*
*
Criminal law—Burglary with assault—Intent to do violence to
victim—Charge stemming from incident in which defendant threw a
glass bottle at victim upon victim’s discovery of defendant inside her
bedroom—State was not required to prove that defendant had the
specific intent to do violence to the victim when he threw the bottle at
her—Intent to do violence to the victim is not an element of assault—
State only had to show that defendant did an act that was substantially
certain to put the victim in fear of imminent violence—Absence of
defendant—Trial court did not commit error, fundamental or
otherwise, by answering jury questions in defendant’s absence where
defendant opted to be absent for medical treatment, had discussed his
right to be present with his attorney, and attorney waived defendant’s
presence during jury deliberations—Furthermore, defendant failed to
argue that answers to jury’s purely legal questions were erroneous

Section 784.011(1), Florida Statutes (2017) defines “assault” as:
An “assault” is an intentional, unlawful threat by word or act to do
violence to the person of another, coupled with an apparent ability to
do so, and doing some act which creates a well-founded fear in such
other person that such violence is imminent.

Thus, to enhance the burglary charge, the State had to prove that
appellant committed an assault during the course of the burglary.
On appeal, appellant argues the State failed to prove an assault,
because there was no evidence of his intent, contending that an
intentional threat to do violence to the victim is an essential element of
assault. His act of throwing the glass could have been simply a
diversion to allow his escape and not an intent to harm the victim. He
cites to State v. Shorette, 404 So. 2d 816 (Fla. 2d DCA 1981). However, the Second District receded from Shorette, in Pinkney v. State, 74
So. 3d 572, 576 (Fla. 2d DCA 2011). It held:
Section 784.011(1) requires proof of an intentional threat that creates
a fear of imminent violence. Thus, to satisfy the intent element the
State must prove that the defendant did an act that was substantially
certain to put the victim in fear of imminent violence, not that the
defendant had the intent to do violence to the victim.

Similarly, in Campbell v. State, 37 So. 3d 948, 950 (Fla. 5th DCA
2010), the court construed the statute and said:
[n]owhere does either statute [section 784.011 and 784.021] require as
an element of the crime that the accused had to intend to do physical
harm to the victim. The only intent inherent in the statutes is the
intention to make a threat to do violence.

(WARNER, J.) Rodney Thomas appeals his conviction for burglary
with an assault or battery, possession of burglary tools, and grand theft
from a dwelling, for which he received a life sentence as a prison
releasee reoffender. He raises eight issues on appeal, none of which
require reversal of his convictions. We write on the first issue to align
ourselves with Pinkney v. State, 74 So. 3d 572 (Fla. 2d DCA 2011),
holding that intent to do violence to the victim is not an element of
assault. Instead, the State must prove that the defendant committed an
intentional act which would put the victim in fear of imminent
violence.
An eighty-year-old woman returned home one evening to find her
bedroom in disarray and a man crouching near a bureau. She yelled at
him, and he threw a very large glass bottle at her. She dodged the
bottle and it hit the wall and shattered. The man escaped. Appellant
was apprehended near the scene with a bag of jewelry which the
victim identified as belonging to her.
After the presentation of evidence at trial, appellant moved for a
judgment of acquittal arguing, among other matters, that the State had
failed to prove that the glass bottle was thrown with the intent to
threaten violence to the victim. The court denied the motion, and
appellant was convicted on all charges. He appeals.
Appellant was charged with burglary with an assault or battery
under section 810.02(1) and (2)(a), Florida Statutes (2017), which
provides:

Applying these holdings to this case, the State did not have to prove
that appellant had the specific intent to do violence to the victim when
he threw the bottle at her. All the State had to show was that Thomas
did an act that was substantially certain to put the victim in fear of
imminent violence. The trial court did not err in denying the judgment
of acquittal.
Appellant cites to Lavin v. State, 754 So. 2d 784, 787 (Fla. 3d DCA
2000), which cites to Shorette for the proposition that “[a]ggravated
assault requires proof of a specific intent to do violence to the person
of another.” Lavin was decided prior to Pinkney or Campbell. Further,
the statement was not a holding of the case, which involved the
admissibility of evidence of post-arrest threats to the victim and police
officers. Therefore, we deem it inapplicable.
As the remaining issues raised are either not error or are harmless
beyond a reasonable doubt, we affirm without further comment, see
State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986), with the exception of
Appellant’s claim of fundamental error. He argues that the trial court
discussed and answered jury questions in his absence, violating his
right to be present at all crucial stages of the proceedings. However,
appellant opted to be away from court for some medical treatment.
Before he left he discussed his right to be present with his attorney.
After that discussion, his attorney waived his presence during jury
deliberations. Further, appellant does not argue that the court’s
answers to the jury’s purely legal questions, were erroneous, and in
any case his counsel was present and did not object. Thus, no error,
fundamental or otherwise, occurred. See Meek v. State, 487 So. 2d
1058 (Fla. 1986).
For the foregoing reasons we affirm appellant’s conviction and
sentences. (DAMOORGIAN and KUNTZ, JJ., concur.)
*
*
*

810.02 Burglary.....
(2) Burglary is a felony of the first degree, punishable by imprisonment for a term of years not exceeding life imprisonment . . . if, in the
course of committing the offense, the offender:
(a) Makes an assault or battery upon any person . . . .

J.R., a juvenile, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd District. Case
No. 3D19-1675. L.T. Case No. 18-1797. May 20, 2020. An Appeal from the Circuit
Court for Miami-Dade County, Dawn Denaro, Judge. Counsel: Carlos J. Martinez,
Public Defender, and Howard K. Blumberg, Special Assistant Public Defender, and
Johanna P. Cabanas and Ana L. Martino, Certified Legal Interns, for appellant. Ashley

RODNEY THOMAS, Appellant, v. STATE OF FLORIDA, Appellee. 4th District.
Case No. 4D19-935. May 20, 2020. Appeal from the Circuit Court for the Fifteenth
Judicial Circuit, Palm Beach County; Jeffrey J. Colbath, Judge; L.T. Case No.
502017CF002986AXXXMB. Counsel: Carey Haughwout, Public Defender, and
Siobhan Helene Shea, Special Assistant Public Defender, West Palm Beach, for
appellant. Ashley Moody, Attorney General, Tallahassee, and Richard Valuntas,
Assistant Attorney General, West Palm Beach, for appellee.
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Moody, Attorney General, and Kayla Heather McNab, Assistant Attorney General, for
appellee.

(Before FERNANDEZ, LOGUE and SCALES, JJ.)
(PER CURIAM.) Affirmed. See D.G. v. State, 961 So. 2d 1063, 1064
(Fla. 3d DCA 2007) (recognizing that information given by a student
to a school principal indicating the student’s personal knowledge that
another student is engaged in illegal conduct “is widely regarded as
itself providing the reasonable suspicion necessary to meet [the]
constitutional test [set forth in New Jersey v. T.L.O., 469 U.S. 325
(1985)]”).
*
*
*
Trusts—Judicial modification of irrevocable trust—Current trustee
has standing to appeal modification of trust—Party who was named as
only person with power to remove trustee or appoint additional
trustees was not an indispensable party in trust modification proceedings—Trial court did not err in modifying trust where settlor and all
beneficiaries agreed to modification—Trial court erred in denying
indemnification of litigation costs to former trustee who was sued to be
removed and joined in action seeking modification where trust
provided for such indemnification—Trust permitted former trustee to
recover attorney’s fees and costs from trust’s assets or beneficiary
distributions, but not from settlor’s personal assets—Absent finding of
bad faith or reckless indifference on former trustee’s part, trial court
erred in denying her reasonable attorney’s fees pursuant to terms of
trust
GENNA DEMIRCAN, etc., et al., Appellants, v. IGOR MIKHAYLOV, et al.,
Appellees. 3rd District. Case Nos. 3D18-2054 & 3D18-1684. L.T. Case Nos. 17-27997
& 18-1273. May 20, 2020. Appeals from the Circuit Court for Miami-Dade County,
Pedro P. Echarte, Jr. and Yvonne Colodny, Judges. Counsel: Scott Alan Orth
(Hollywood), for appellants. Holland & Knight LLP, and Rebecca M. Plasencia and
Israel J. Encinosa and Brett A. Barfield, for appellees.

(Before LOGUE, SCALES and LOBREE, JJ.)
(LOBREE, J.) In this consolidated appeal, Genna Demircan (the
“former trustee”) and Nelson Rincon (the “current trustee”), successive trustees of the Igor Mikhaylov 2015 Irrevocable Trust (the
“trust”), challenge a probate division final order modifying the
business trust, as well as a civil division order denying attorney’s fees
to one of the trustees in the initial action for modification brought by
Igor Mikhaylov (the “settlor”) and Sergei Mikhaylov, Alexandra
Mikhaylov, Anastasia Mikhaylov, and Audrey Mikhaylov (the
“beneficiaries”). Because the trustees’ charges of procedural and
evidentiary error in the modification proceedings were either
unpreserved or invited, and the remaining arguments before us are
unavailing, we affirm the modification order. However, we find the
denial of attorney’s fees for the former trustee erroneous and,
therefore, reverse the order of denial.
Factual and Procedural Background
Seeking to invest in a complex business venture involving the
development of a shopping mall, the settlor created the trust, initially
consisting of $25,000,000. Its purpose was both to fund the venture
and benefit the settlor’s children, only one of whom has been an adult
at all material times. Originally, the trust designated and appointed the
former trustee as well as named Anatoly Zinoviev (“Zinoviev”) as the
only person with power to remove the trustee (or appoint additional
trustees to her).
After a series of disagreements over the scale of the development
between the settlor, Zinoviev, and the former trustee, the settlor halted
all funding by the trust. This saddled the business entities carrying out
the development with debt and liens by contractors and vendors.
Deciding to modify the trust by stripping Zinoviev of his powers and
removing the former trustee, the settlor and beneficiaries filed suit in
the civil division, naming both as defendants. Zinoviev and the former
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trustee successfully moved to dismiss the initial complaint and, shortly
after the filing of an amended one, the settlor and beneficiaries
voluntarily dismissed the civil division suit without prejudice. The
former trustee unsuccessfully moved for attorney’s fees in this action.
The same day that they voluntarily dismissed their complaint in the
civil division, the settlor and beneficiaries refiled suit in the probate
division, seeking identical relief, but this time not naming Zinoviev as
a defendant. Becoming aware that Zinoviev had recently appointed the
current trustee, the settlor and beneficiaries amended their complaint
to name him as a defendant and sought his removal as well. Well
before the final hearing, the former trustee agreed to resign as trustee
and sought to be dismissed from the suit.
Because motions to dismiss and to stay had not been disposed of
and the parties agreed, the trial court carried them with the final
hearing to adjudicate the merits of the complaint. At the hearing, the
current trustee argued that Zinoviev was an indispensable party who
had not been joined, that the beneficiaries’ consent was not sufficiently
shown, and that common law modification required consideration of
factors other than consent, as reflected in chapter 736, Florida Statutes.
Despite these contentions, the trial court granted relief as a matter of
law, allowed the modification of the trust, denied the removal of the
former trustee as moot, and denied the current trustee’s removal for
lack of authority to order such. On the issue of modification, noting the
settlor and all beneficiaries’ consent, the trial court granted the
requested relief pursuant to the common law rule expressed in Preston
v. City National Bank of Miami, 294 So. 2d 11, 14 (Fla. 3d DCA 1974).
These consolidated appeals follow.
Standards of Review
We review de novo a trial court’s construction of trust provisions,
as well as its interpretation or application of controlling statutes,
common law rules, or other legal principles. See Brigham v. Brigham,
11 So. 3d 374, 381-82 (Fla. 3d DCA 2009) (reviewing de novo
interpretation, application and misapplication of trust statutes, other
controlling Florida law, and trust provisions); Credo LLC v. Speyside
Invs. Corp., 259 So. 3d 893, 898 (Fla. 3d DCA 2018) (“If a legal
principle is involved, the standard of review is de novo.”). We also
review de novo the determination of whether a party has standing.
Herbits v. City of Miami, 207 So. 3d 274, 281 (Fla. 3d DCA 2016).
While a trial court’s denial of attorney’s fees is generally reviewed for
abuse of discretion, its determination of legal entitlement under statute
or contract is reviewed de novo. Radosevich v. Bank of New York
Mellon, 245 So. 3d 877, 880 (Fla. 3d DCA 2018).
Analysis
1. The current trustee has standing to appeal the trust’s modification.1
“In its broadest sense, standing is no more than having, or representing one who has, ‘a sufficient stake in an otherwise justiciable
controversy to obtain judicial resolution of that controversy.’ ” Kumar
Corp. v. Nopal Lines, Ltd., 462 So. 2d, 1178, 1182 (Fla. 3d DCA 1985)
(quoting Sierra v. Morton, 405 U.S. 727, 731 (1972)). The trust here
gave the trustees “all powers given to [them] by applicable law.” Such
trust provisions confer upon the trustee the standing recognized by
statute or the common law. Reid v. Temple Judea, 994 So. 2d 1146,
1150-51 (Fla. 3d DCA 2008) (construing clause “the Trustee has the
powers now or hereafter provided by law” as giving trustee standing
to seek modification of trust). In Florida, a trustee shall not only “take
reasonable steps to enforce claims of the trust and to defend claims
against the trust,” section 736.0811, Florida Statutes (2016), but “[a]ny
person interested as . . . trustee” may also have a declaration of rights
to “determine any question relating to the administration of the . . .
trust, including questions of construction . . . .” § 86.041(3), Fla. Stat
(2016). As we noted in Reid, “it is clear to us that in cases involving a
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determination of the settlor’s true intent, a trustee is an ‘interested
person,’ and an ‘interested person’ has standing to seek reformation
of a trust.” 994 So. 2d at 1151; see also Wells v. Wells, 24 So. 3d 579,
583 (Fla. 4th DCA 2009) (holding that pursuant to section 86.041
potentially wrongfully removed co-trustee had standing as interested
person to bring cause of action for declaratory judgment). Here, where
the trust conferred upon the trustee standing to seek its modification
or sue for a declaration that he cannot be removed, it necessarily
conferred standing to oppose modification on appeal, despite the
current trustee’s success below in the matter of his removal.
2. The trial court did not err by failing to join an indispensable
party.
An indispensable party is “one whose interest will be substantially
and directly affected by the outcome of the case,” where “the subject
matter is such that if he is not joined a complete and efficient determination of the equities and rights between the other parties is not
possible.” Dep’t of Revenue ex rel. Preston v. Cummings, 871 So. 2d
1055, 1058 (Fla. 2d DCA 2004). Generally, the only indispensable
parties to a trust action—including a modification—are the trustee, the
settlor and the beneficiaries. See, e.g., Sylvester v. Sylvester, 557 So.
2d 599, 600 (Fla. 4th DCA 1990). Here, a “complete and efficient
determination of the equities and rights between the other parties” was
indeed possible without joining Zinoviev, and the equities only
militate in favor of the settlor and beneficiaries’ proposed modification.2 As such, the trial court did not err by failing to join Zinoviev as
an indispensable party.
3. The trial court did not err as a matter of law in modifying the
trust.
Contrary to the current trustee’s primary argument, the trial court
did not err in its application of Preston, 294 So. 2d at 11. The current
trustee argues that common law modification has been either abrogated or qualified by the legislature’s enactment of chapter 736, which
allows judicial modification of trusts only upon certain evidentiary
findings regarding, among other things, the impracticability or
materiality of the trust’s purpose. See § 736.04113(1), Fla. Stat.
(2016). Because the trial court here failed to make such findings, the
trustees contend the modification was invalid. The settlor and
beneficiaries, however, correctly note that a common law trust
modification under Preston is neither abrogated, nor controlled by
section 736.04113’s requisite findings. Judicial modifications at
common law are different from—and have so far survived—judicial
modifications under chapter 736.
At common law, neither settlors nor beneficiaries have, by
themselves, a right to modify an irrevocable trust, except pursuant to
a power identified in the trust. MacFarlane v. First Nat’l Bank of
Miami, 203 So. 2d 57, 60 (Fla. 3d DCA 1967) (“[A] valid trust once
created, cannot be revoked or altered except by the exercise of a
reserved power to do so.”); Bogert’s Trusts and Trustees § 992 (2d ed.
1962) (“[A] settlor ha[s] no power to modify the trust . . . if the settlor
did not expressly reserve such power in the trust instrument . . . [and]
neither some nor all of the beneficiaries have an implied power to
modify the trust [either].”).
However, in Preston, this Court noted:
The terms of a trust may be modified if the settlor and all the beneficiaries consent. Having the power to terminate, they obviously have the
power to create a new trust or to modify or change the old. In Florida,
this principle has long been recognized.

Preston, 294 So. 2d at 14. Thus, once a court is presented with a
complaint seeking modification through the joint agreement of the
settlor and all beneficiaries, it may allow it without need to make
findings pursuant to chapter 736, as the parties’ agreement is the only
finding compelling the result.3

In Preston, we adopted the rule from the Restatement (Second) of
Trusts § 338(1):
If the settlor and all of the beneficiaries of a trust consent and none of
them is under an incapacity, they can compel the termination or
modification of the trust, although the purposes of the trust have not
been accomplished.

294 So. 2d at 14 n.6. This rule was recognized long ago in Smith v.
Massachusetts Mutual Life Insurance Co., 156 So. 498, 509 (Fla.
1934) (observing that, “as a general rule, a trust is not terminated,
except with the consent of all which have an interest, or until the
purposes of the trust are accomplished”). Treatises have recognized
that the logic of this exception is simple:
The argument in favor of permitting the beneficiaries and settlor to
terminate the trust, even though the purposes for which it was created
have not yet been accomplished, is that there is no reason to keep the
trust in existence if all those beneficially interested in it desire its
termination . . . [I]f the settlor has had a change of heart and no longer
wants [the trust’s original] instructions to be carried out, and all the
beneficiaries agree, there is no good reason for a court to insist on
doing so . . . [They] may compel termination of the trust, whether or
not doing so would defeat a material trust purpose . . .
[T]he settlor and all of the beneficiaries may together modify the
terms of the trust. This proposition follows logically . . . from the
proposition that the settlor and all of the beneficiaries may together
compel termination . . . There is plainly no reason to require them to
terminate the trust, accept a transfer of the property from the trustee,
and then reconvey it on a new trust. Instead, [they] can, in a single
transaction, direct the trustee to hold the property on different terms.

Scott and Ascher on Trusts § 34.2 (5th ed. 2008).
The Florida Trust Code (the “code”) was first enacted in 2007. Ch.
2007-217, § 1, Laws of Fla. It applies to express trusts such as the one
on appeal, section 736.0102, Florida Statutes (2016), and “all trusts
created . . . [and] all judicial proceedings concerning trusts commenced on or after July 1, 2007.” 55A Fla. Jur. 2d Trusts § 1 (2d ed.
2013). The code requires that “judicial proceedings concerning trusts
shall be commenced by filing a complaint and shall be governed by the
Florida Rules of Civil Procedure,” and allows courts to intervene in the
administration of a trust, among other things, to “[d]etermine any . . .
matters involving trustees and beneficiaries.” § 736.0201(1), (4)(g),
Fla. Stat. (2016). It relevantly allows the judicial modification of
irrevocable trusts where not inconsistent with the settlor’s intent, and
upon required findings on the present practicability, materiality, and
substantial impairment of the trust’s purpose. § 736.04113(1), Fla.
Stat. (2016). Such modifications require the court to “consider the
terms and purposes of the trust, the facts and circumstances surrounding the creation of the trust, and extrinsic evidence relevant to the
proposed modification.” § 736.04113(3)(a), Fla. Stat. (2016).
However, the code recognizes that “[t]he common law of trusts and
principles of equity supplement this code, except to the extent
modified by this code or another law of this state.” § 736.0106, Fla.
Stat. (2016). More specifically, the very section purporting to
authorize judicial modifications only upon requisite findings also
notes that “[t]he provisions of this section are in addition to, and not in
derogation of, rights under the common law to modify, amend,
terminate, or revoke trusts.” § 736.04113(4), Fla. Stat. (2016)
(emphasis added). Nothing in chapter 736 modifies or abrogates the
common law modification rule adopted in Preston. This is because,
while “[s]ections 736.0410-736.04115 and 736.0412, Florida
Statutes, provide means of modifying a trust under the Florida Trust
Code . . . the sections on modifying trusts do not provide the exclusive
means to do so.” Minassian v. Rachins, 152 So. 3d 719, 724 (Fla. 4th
DCA 2014).
Although it substantially represented a “major shift from the
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common law regarding judicial modification, under which the intent
of the settlor was paramount,” the code also authorizes a court to “give
greater consideration to the interest of the beneficiaries as long as the
modification conforms to the extent possible with the intention of the
settlor.” Brian J. Felcoski & Jon Scuderi, The Administration of Trusts
in Florida § 8.3 (10th ed. 2019). The Preston exception is in clear
harmony with such a purpose, since it provides for the actual and joint
intent of settlors and beneficiaries to be presently realized. The code’s
enactment has not altered the idea that “[t]he settlor and beneficiaries
of a trust can consent to its modification.” Id. The exception in
Preston, therefore, continues to be part of Florida’s common law
despite its subsequent enactment of the code.4
The cases on which the current trustee relies for the proposition that
factual findings pursuant to chapter 736 must be made before
modification is allowed under Preston are inapposite. As the Second
District noted in Peck, responding to an identical challenge, these
cases are distinguishable because they do not involve modifications
jointly agreed to by settlors and beneficiaries. 133 So. 3d at 591. In
Bellamy v. Langfitt, 86 So. 3d 1170, 1171 (Fla. 3d DCA 2012),
Horgan v. Cosden, 249 So. 3d 683, 687 (Fla. 2d DCA 2018), and
Featherston v. Tompkins, 339 So. 2d 306, 307 (Fla. 3d DCA 1976),
the settlors were deceased, and modification was sought by other
parties. Moreover, Bellamy and Horgan involved only statutory
modifications. Bellamy, 86 So. 3d at 1174; Horgan, 249 So. 3d at 685,
687.
The current trustee also argues that the trust’s provisions include a
waiver by the settlor of his right to revoke or amend the trust and,
therefore, either the Preston rule cannot operate, or it requires the
assent of the current trustee. However, such waiver provisions can
have the effect alleged only where the settlor waives the right
expressly conditioning it on the trustee’s assent. See Scott and Ascher
on Trusts § 34.2 (5th ed. 2008) (“[I]f the terms of the trust provide that
[it] is not to be terminated without the trustee’s consent, the trust
cannot be terminated, although the settlor and all of the beneficiaries
wish to do so, if the trustee refuses to consent.”). Here, the provision
does not include such a condition. Thus, the Preston rule may still
operate, because where a settlor and all beneficiaries consent, the
trustee has no reason in law or equity to successfully oppose modification. Id.
4. The trial court erred as a matter of law in denying attorney’s
fees.
We agree that pursuant to sections 736.1004 and 736.1005, Florida
Statutes (2016), the lower court had discretion to deny attorney’s fees
to the former trustee. However, it wrongly denied attorney’s fees and
costs mandated by the trust’s terms. Paragraph 10.14(c) of the trust
provides that it is the settlor’s intent to hold trustees harmless and
indemnify them for “attorney’s fees, expenses, and costs incurred as
a result of its service as Trustee.” The trust “direct[s] that no fees or
costs that have been incurred by any individual Trustee be disallowed”
or denied in court, “unless it is determined in a final order that the
individual Trustee acted or failed to act in bad faith or with reckless
indifference to the purposes of the trust or the . . . beneficiaries.” The
trust further provides that attorney’s fees and costs are due to a trustee
not acting in bad faith, not only where incurred as a result of his or her
service, but also as a result of being “sued for any reason.” The trust’s
provisions also make clear that the fees and costs intended are to be
“reasonable.” Here, the former trustee was sued to be removed and
joined in an action seeking modification. As a result, the trust entitled
her to indemnification for attorney’s fees and costs, unless the trial
court made factual findings of bad faith or reckless indifference on the
former trustee’s part. Therefore, the lower court erroneously denied
fees and costs without considering evidence related thereto and
making such a finding.
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The settlor and beneficiaries’ arguments to the contrary are
unpersuasive. Paragraph 10.14(c) provides that the trustee’s right to be
indemnified for litigation expenses is enforceable. It does not require
that the former trustee first resort to the trust’s funds for the expense,
as paragraph 10.14(d) provides that the trustee “can” hire and pay
counsel from such funds, not that she must.
However, the settlor and beneficiaries are correct that the settlor did
not intend to be personally liable for the trustee’s attorney’s fees and
expenses. According to the trust, the former trustee “may enforce
these provisions for indemnification against the current trustee or
against any assets held in the trust estate, or if the former trustee is an
individual, against any beneficiary to the extent of distributions
received by that beneficiary.” As such, the trust permitted the former
trustee to recover attorney’s fees and costs from the trust’s assets or
beneficiary distributions, but not from the settlor’s personal assets.
Conclusion
Absent a finding of bad faith or reckless indifference on the former
trustee’s part, the trial court erred in denying her reasonable attorney’s
fees pursuant to the terms of the trust. We reverse and remand the
order denying her attorney’s fees. We affirm the final order modifying
the trust.
))))))))))))))))))
1
We agree that, upon her voluntary resignation, the former trustee lost standing to
challenge or appeal from the modification of the trust.
2
A modification at common law under Preston does not recognize any “interest that
would preclude the court from permitting termination [or modification].” Scott and
Ascher on Trusts § 34.2 (5th ed. 2008). If even a trustee, who is an indispensable party,
does not have an interest, legal or equitable, sufficient to oppose joint modification,
necessarily a person merely designated to appoint trustees cannot have a greater interest
than those whom he or she appoints. Zinoviev’s interest, therefore, was not necessary
for a resolution of this matter, let alone indispensable.
3
See Preston, 294 So. 2d at 14 (holding modification proper when done “with the
consent of those affected” and “[t]his is all that the law requires”); see also Nelson v.
Nelson, 206 So. 3d 818, 821 (Fla. 2d DCA 2016) (holding modification improper where
there existed “no record evidence that . . . [one of the beneficiaries] consented to
modification”); Scott and Ascher on Trusts § 35.2.1 (5th ed. 2008) (“[For a] settlor who
has the power to revoke [but wishes, instead, to modify the trust]. . . it is . . . ordinarily
enough that the settlor, by an instrument sufficient to revoke the trust, direct[ ] the
trustee to hold the property on different terms.”); Perosi v. LiGreci, 98 A.D.3d 230, 235
(N.Y. App. Div. 2012) (observing that all beneficiaries “provided signed, written
consents to the amendment executed by the attorney-in-fact”).
4
See Nelson, 206 So. 3d at 821 (“[S]ection 736.04113 does not abrogate the trial
court’s common law authority to modify or terminate an irremovable trust.”); Peck v.
Peck, 133 So. 3d 587, 591 (Fla. 2d DCA 2014) (“The trial court correctly relied on
Preston [finding that] section 736.04113 does not abrogate the common law.”).
*
*
*

Criminal law—Attempted second-degree murder—Leaving scene of
accident involving serious bodily injury—Jury instructions—Trial
court did not err in denying defendant’s request for special jury
instruction on justifiable attempted homicide upon finding that
standard instruction adequately covered defendant’s theory of
defense—Argument—Trial court did not abuse discretion by prohibiting defendant from arguing that victim was engaged in a felony where
there was no evidence that victim was committing a felony—Crossexamination of victim—Where victim testified on direct examination
that she and defendant had threatened each other over several years,
and defense questioned victim on cross-examination regarding specific
language used by victim in one of the threats, trial court did not err in
permitting state to ask a question about the specific language of a threat
made by defendant to victim—Under “opening the door” concept, state
was entitled to ask question on redirect examination to ensure that
testimony was not incomplete or misleading—Evidence—Trial court
did not err in refusing to allow defendant to introduce evidence of prior
inconsistent statements made by victim in deposition where deposition
testimony was not inconsistent with trial testimony
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(Before LINDSEY, HENDON, and MILLER, JJ.)
(LINDSEY, J.) Kasheena Mordica appeals her conviction and
sentence for attempted second-degree murder and leaving the scene
of an accident involving serious bodily injury. Because the trial court
did not deny Mordica her right to present her theory of defense to the
jury and did not abuse its discretion with respect to its evidentiary
rulings, we affirm.
I. PROCEDURAL AND FACTUAL BACKGROUND
Mordica and the victim, Ashley Witherspoon, have known each
other for over ten years. During that time, they have both been
involved in a dating relationship with Marcus Mack. These respective
relationships have been the source of disagreements and arguments
between Mordica and Witherspoon, which have involved physical
altercations and cursing and threatening each other via text and social
media. In October of 2016, Witherspoon and Mordica’s relationship
went from “bickering” to “putting the beef aside and becoming ok
with each other.” As a result, they both agreed to date Mack simultaneously. However, this arrangement broke down after about a month
because Mack and Mordica were arguing too much.
On or about February 13, 2017, Mack and Witherspoon were
talking outside of Witherspoon’s residence when Mordica drove by,
saw them, and stopped her car on the street next to the sidewalk.
Mordica and Mack began to argue while Mordica was still inside her
car. Mack walked away and towards his car, which was parked on the
street in front of Mordica’s car. As he approached his car, Mordica
lightly hit him with her car, causing him to fall three or more times.
After the last hit, Mack was unable to get back up and was pinned on
the ground between Mordica’s car and his car.
Witherspoon went around the back of Mordica’s car and tried to
speak to Mordica through the passenger side window, but Mordica
rolled up the window. According to Witherspoon, Mordica was
“hysterical” and “ballistic.” To persuade Mordica to calm down and
to diffuse the situation, Witherspoon opened the car door and
attempted to speak to Mordica. Mordica then placed her car in reverse
and began to accelerate, which caused Witherspoon to quickly jump
into the front car seat, knees first, to avoid being hit by the open car
door. Witherspoon’s left knee was on the front passenger seat, but her
right leg was dangling out of the car. While Mordica continued to back
up, Witherspoon was holding onto the headrest with both her hands.1
Mack testified that although there was a lot of dust and he could not
see what was going on, Mordica and Witherspoon were “tussling.”
Witherspoon disagreed and denied reaching into the car, denied trying
to grab Mordica, denied attacking Mordica, and denied hitting
Mordica. Mordica did not testify.
While reversing the car, Mordica eventually hit a tree, causing the
passenger door to break off from the car. Witherspoon then “threw
herself” out of the car and landed on her backside, but her right leg was
stuck underneath Mordica’s car. Mordica placed her car in drive,
accelerated, and ran over Witherspoon’s leg in the process. According
to Witherspoon, she was “screaming to the top of [her] lungs.”
Officers responded to the scene, and Witherspoon was transported to
the hospital.2
The State filed an information charging Mordica with attempted
second-degree murder and leaving the scene of an accident involving
serious bodily injury. A jury found her guilty on both counts. Mordica
filed, and the trial court granted, a motion for downward departure. In
so doing, the trial court sentenced Mordica to 364 days in the county
jail followed by two years of community control and ten years of
probation. Mordica filed this timely appeal.3

III. ANALYSIS
On appeal, Mordica raises the following three points: (1) the trial
court denied Mordica her right to have the jury fairly decide whether
her actions were justified and lawful because they were allegedly done
while resisting an attempt to commit a felony upon her; (2) the trial
court abused its discretion in excluding certain specific text messages
Witherspoon allegedly sent to Mordica; and (3) the trial court abused
its discretion by precluding the defense from impeaching Witherspoon
with prior statements regarding whether she was screaming in pain at
the time Mordica left the scene of the incident.
A. Justifiable Attempted Homicide
Florida Standard Jury Instruction 7.1 includes a justifiable
(attempted) homicide instruction, which provides as follows:
The [attempted] killing of a human being is justifiable [attempted]
homicide and lawful if necessarily done while resisting an attempt to
murder or commit a felony upon the defendant, or to commit a felony
in any dwelling house in which the defendant was at the time of the
[attempted] killing.

See also § 782.02, Fla. Stat. (2019).
During the charge conference, Mordica requested to add “or
conveyance” to the standard language, i.e., “while resisting an attempt
. . . to commit a felony in any dwelling house [or conveyance] . . . .” In
declining Mordica’s request for the additional language, the trial court
found that Mordica’s basis for requesting the additional language—
that she was in a conveyance (her car) at the time of the incident—was
covered by the first portion of the instruction: “The [attempted] killing
of a human being is justifiable [attempted] homicide and lawful if
necessarily done while resisting an attempt to murder or commit a
felony upon the defendant . . . .”
We review a trial court’s rulings on jury instructions for an abuse
of discretion. Chacon v. Philip Morris USA, Inc., 254 So. 3d 1172,
1175 (Fla. 3d DCA 2018) (citing St. Paul Mercury Ins. Co. v. Coconut
Grove Bank, 106 So. 3d 452 (Fla. 3d DCA 2009)); see also Barbour
v. Brinker Fla., Inc., 801 So. 2d 953 (Fla. 5th DCA 2001) (holding that
the denial of proposed changes to the standard instructions was not an
abuse of discretion). Mordica alleges the trial court erred in excluding
the additional language in the jury instruction because it was necessary
to place the instruction in the proper context given the evidence in the
case. We disagree. Based on the record before us, the trial court did not
abuse its discretion and commit reversible error.4
In order to be entitled to a special jury instruction, the party making
the request must prove that: “(1) the special instruction was supported
by the evidence; (2) the standard instruction did not adequately cover
the theory of defense; and (3) the special instruction was a correct
statement of the law and not misleading or confusing.” Bogle v. State,
213 So. 3d 833, 853 (Fla. 2017) (quoting Stephens v. State, 787 So. 2d
747, 756 (Fla. 2001)). “While a defendant maintains the right to have
the jury instructed on any valid theory of defense, failure to grant a
modification to standard instructions is not an error where the
instructions given adequately cover applicable legal standards and the
defendant’s theories of the case.” Talley v. State, 260 So. 3d 562, 570
(Fla. 3d DCA 2019) (citing Chiarenza v. State, 217 So. 3d 128 (Fla. 3d
DCA 2017); Stephens, 787 So. 2d at 755.).
Mordica’s requested special instruction was identical to the
standard jury instruction on justifiable attempted homicide except for
the addition of two words: “or conveyance.” The first half of the
instruction focuses on the commission of a felony against an individual, while the second half focuses on the perpetration of a felony in a
dwelling house while an individual is present. We agree with the trial
court that the standard instruction covered Mordica’s theory of
defense without the additional language concerning the conveyance.
Thus, because Mordica cannot prove that “the standard instruction did
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not adequately cover the theory of defense,” we can find no abuse of
discretion.
Mordica also argues that the standard justifiable attempted
homicide instruction was negated because she was prohibited from
arguing that Witherspoon was engaged in a felony. Prior to closing
arguments, Mordica sought to argue that Witherspoon was engaged
in criminal conduct during the incident, which caused Mordica to flee
the scene and justifiably commit the charged offenses. She contended
there was evidence that Witherspoon committed a burglary with intent
to commit assault or battery. The trial court precluded Mordica from
raising this argument, finding there “was no evidence in the record . . .
and no witness could testify or . . . come to a legal conclusion that any
actions or inactions by [Witherspoon] constitute[d] a felony.”
“The trial court, in the exercise of its discretion, controls the
comments made in closing arguments, and we have repeatedly held
that the trial court’s ruling on these matters will not be overturned
unless a clear abuse of discretion is shown.” Hooper v. State, 476 So.
2d 1253, 1257 (Fla. 1985) (citing Davis v. State, 461 So. 2d 67 (Fla.
1984); Teffeteller v. State, 439 So. 2d 840 (Fla. 1983)); see also Pierre
v. State, 844 So. 2d 658 (Fla. 3d DCA 2003) (“Regarding closing
arguments, we conclude that the trial court’s rulings were within its
discretion.”).
The trial court recognized and acknowledged Mack’s testimony
that Mordica and Witherspoon were “tussling,” yet left the characterization of that evidence for the jury to decide while stopping short of
expressly instructing the jury that such testimony was sufficient to find
as a matter of law that Witherspoon was committing a felony against
Mordica. In so doing, the trial court reminded the parties that
Witherspoon had not been charged with a crime and that she was not
on trial. The trial court did, however, allow Mordica to argue to the
jury that a reasonable person, under similar circumstances would flee,
run away, or be afraid.
There was no testimony to support a finding that Witherspoon
committed the specific felony of burglary of an occupied conveyance.
Further, neither Mack nor Witherspoon testified that Witherspoon
opened the car door with the intent to commit an assault, battery, or
other crime within the van or any other crime. Witherspoon testified
that she opened Mordica’s passenger side door to attempt to defuse
what was an escalating situation. Although Mack testified that
Witherspoon and Mordica “tussled” in the car, he did not testify
regarding Witherspoon’s intent in opening the car door.
Because there was no evidence Witherspoon opened the car door
with the intent to commit a crime, we find no abuse of discretion. See
Drew v. State, 773 So. 2d 46, 52 (Fla. 2000) (“[A]n entry into a vehicle
without the requisite intent to commit a separate crime therein is not
a burglary.”); J.J.D. v. State, 973 So. 2d 1254, 1254-55 (Fla. 2d DCA
2008) (“The supreme court has emphasized that ‘a proper analysis of
the offense of burglary must focus both on the act constituting the
entry and the intent to commit an offense therein.’ [Drew, 773 So. 2d
at 52]. ‘[C]ourts must be careful not to end the analysis once it is
determined that an entry has occurred . . . . [s]uch a limited analysis
would render meaningless that portion of the burglary statute
requiring an intent to commit an offense within . . . .’ Id.”).
B. Cross-Examination Regarding Text Message Threats
“A trial court’s rulings regarding the scope and limitations of crossexamination on the admissibility of evidence rest in the sound
discretion of the court and is subject to review for abuse of that
discretion.” Sexton v. State, 221 So. 3d 547, 554 (Fla. 2017) (citing
McCoy v. State, 853 So. 2d 396, 406 (Fla. 2003)); see also Rolle v.
State, 215 So. 3d 75, 79 (Fla. 3d DCA 2016); Garcia v. State, 974 So.
2d 1154, 1155 (Fla. 3d DCA 2008).
Mordica contends the trial court abused its discretion by limiting
her cross-examination of Witherspoon regarding specific text
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message threats and allowing the State to elicit a specific threat made
by Mordica to Witherspoon. Based on the context of Witherspoon’s
testimony, we disagree. During direct examination, the State questioned Witherspoon about her relationship with Mordica. Witherspoon
testified that they had threatened each other over the course of several
years. On cross-examination, the trial court permitted Mordica, over
the State’s objection, to elicit the specific language Witherspoon used
in one of those threats. Thereafter, the trial court permitted the State,
on redirect examination to ask a single question about the specific
language of a threat Mordica made to Witherspoon. The trial court
then allowed Mordica to ask limited follow-up questions to put the
threats in context, i.e., that the threats predated the incident by
approximately two years and predated Mordica and Witherspoon’s
agreement in October of 2016 to put their differences aside.
The Florida Supreme Court has held that the concept of “opening
the door” allows for the admission of normally otherwise inadmissible
testimony to qualify, explain, or limit testimony that has already been
admitted. See Hudson v. State, 992 So. 2d 96, 110 (Fla. 2008) (“The
concept of opening the door is based on considerations of fairness and
the truth-seeking function of a trial and without the fuller explication,
the testimony that opened the door would have been incomplete and
misleading.” (internal quotation marks omitted) (quoting Lawrence v.
State, 846 So. 2d 440, 452 (Fla. 2003)).
When the State questioned Witherspoon on direct examination, her
testimony concerning the threats was general and nonspecific. The
State did not attempt to elicit testimony suggesting Mordica was
responsible for the threats. Witherspoon testified that they each made
threats. Mordica’s cross-examination of Witherspoon then elicited
specific threats that Witherspoon made to Mordica. The State was
entitled to the redirect examination to ensure such testimony was not
incomplete or misleading. See Madison v. State, 260 So. 3d 464 (“This
concept [of opening the door] applies ‘when one party’s evidence
presents “an incomplete picture” and fairness demands the opposing
party be allowed’ to complete it.” (quoting Brunson v. State, 31 So. 3d
926, 928 (Fla. 1st DCA 2010))). Further, the trial court allowed
Mordica to question Witherspoon regarding the additional testimony
elicited by the State. We find no error.
C. Impeachment with Prior Inconsistent Statements
Finally, Mordica asserts the trial court erred in refusing to allow her
to introduce evidence of prior inconsistent statements made by
Witherspoon in her deposition about a social media video she posted
subsequent to the incident regarding whether she screamed when
Mordica ran over her leg. Mordica argues this issue is pivotal to her
defense of leaving the scene of an accident involving serious bodily
injury. Mordica contends that whether Witherspoon screamed goes to
the necessary element of her knowledge—or lack thereof—regarding
whether Witherspoon was injured when Mordica fled the scene.
A trial court’s evidentiary rulings are reviewed under the abuse of
discretion standard. Frances v. State, 970 So. 2d 806, 813 (Fla. 2011);
see also Bank of New York Mellon v. Garcia, 254 So. 3d 565, 567 (Fla.
3d DCA 2018) (“Evidentiary rulings are generally reviewed under an
abuse of discretion standard.”). “Discretion is abused only ‘when the
judicial action is arbitrary, fanciful, or unreasonable, which is another
way of saying that discretion is abused only where no reasonable
[person] would take the view adopted by the trial court.’ ” Trease v.
State, 768 So. 2d 1050, 1053 (Fla. 2000) (quoting Huff v. State, 569
So. 2d 1247, 1249 (Fla. 1990)).
A party may attack a testifying witness’s credibility by way of prior
inconsistent statements. § 90.608, Fla. Stat. (2019). “To impeach a
witness by use of a prior inconsistent statement . . . the prior statement
must be both (1) inconsistent with the witness’s in-court testimony,
and (2) the statement of the witness.” Wilcox v. State, 143 So. 3d 359,
383 (Fla. 2014). Prior statements are deemed inconsistent only if they
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directly contradict or are materially different from testimony during
trial. Id. (citing State v. Smith, 573 So.2d 306, 313 (Fla.1990)).
Upon a thorough review of the record, we do not find
Witherspoon’s prior statements to be inconsistent. Specifically,
Mordica sought to impeach Witherspoon with her testimony during
a deposition concerning statements she made in a social media video
posted online, but not part of the record on appeal, that she did not
scream after Mordica ran over her. However, it is clear Witherspoon’s
statements were referring to her not screaming after Mordica had left
the scene, not immediately prior to Mordica leaving the scene. In
addition, Witherspoon testified both at trial and in her deposition that
she was calmly and quietly waiting to be treated by Fire Rescue
personnel after Mordica had left. Accordingly, we find no abuse of
discretion in the trial court’s decision to deny Mordica’s request to
impeach Witherspoon with the deposition testimony about the
statements Witherspoon made in the social media video. Cf. Pitts v.
State, 227 So. 3d 674 (Fla 1st DCA 2017) (finding that a prior
statement was admissible because it directly contradicted a witness’s
testimony).
IV. CONCLUSION
We affirm because the trial court did not deny Mordica her right to
present her theory of justifiable attempted homicide to the jury.
Moreover, the trial court did not abuse its discretion with respect to its
evidentiary rulings regarding the threatening text messages or the
alleged prior inconsistent statements.
Affirmed.
))))))))))))))))))
1
Witherspoon had been holding her cell phone in one hand when she jumped into
Mordica’s car. It was later found in the floor of Mordica’s the car.
2
Multiple surgeries were performed on Witherspoon, including amputation of her
right leg.
3
On May 16, 2019, Mordica was released from custody on a supersedeas bond
pending this appeal.
4
The role of the appellate court is to correct only reversible errors. See Doe v.
Baptist Primary Care, Inc., 177 So. 3d 669, 673 (Fla. 1st DCA 2015) (“Our exclusive
duty as a court of appeal is ‘to determine whether the [lower tribunal] made any ruling
or conducted the proceedings in a manner contrary to established principles of law to
the prejudice of the appellant.’ ” (quoting Fla. Dep’t of Corrections v. Bradley, 510
So.2d 1122, 1124 (Fla. 1st DCA 1987))). It is not to reweigh and consider facts or
second guess the discretion exercised by the trial court. Even if an appellate panel may
agree that, were it sitting as the trial court, a different ruling would have been made, this
is a legally insufficient basis for reversal. See Dinkel v. Dinkel, 322 So. 2d 22, 24 (Fla.
1975) (“Were this Court to sit as a trier of fact and hear all the evidence, we might have
reached a conclusion different from that of the trial judge. However, neither this Court
nor the District Court can substitute its judgment for that of the trier of fact, absent a
finding of an abuse of discretion . . . .”).
*
*
*

Dissolution of marriage—Attorney’s fees—Where marital settlement
agreement provided for husband to make equalizing payment to wife
to be secured by promissory note and mortgage, and trial court denied
husband’s urgent motion to compel former wife to substitute collateral
and release mortgage, it was error to deny wife’s request for attorney’s
fees as prevailing party, as such award was required under provision
of marital settlement agreement—On remand, court to make findings
that support its denial of wife’s request for attorney’s fees with respect
to her motion to enforce terms of marital settlement agreement, motion
to compel payment, and motion for contempt—Court erred in not
making findings as to who prevailed on significant issues in wife’s
motion to enforce
TRACY L. GILBERT, Appellant, v. JOHN M. GILBERT, JR., Appellee. 3rd District.
Case No. 3D19-858. L.T. Case No. 16-440-P. May 20, 2020. An Appeal from the
Circuit Court for Monroe County, Luis M. Garcia, Judge. Counsel: Annesser
Armenteros, PLLC, John W. Annesser and Megan H. Conkey, for appellant. John M.
Gilbert, Jr., in proper person.

(Before FERNANDEZ, LINDSEY, and MILLER, JJ.)
(FERNANDEZ, J.) The former wife, Tracy L. Gilbert (“the wife”),

appeals the trial court’s “Order on Former Husband’s Urgent Motion
to Compel Former Wife to Substitute Collateral and Release Mortgage.”1 First, we reverse the trial court order with respect to the denial
of the wife’s request for attorneys’ fees, suit monies, and costs because
the wife is entitled to such fees and costs pursuant to paragraph 17 of
the Marital Settlement Agreement, specifically the prevailing party
provision, as she prevailed on all issues raised in the husband’s
“Urgent Motion to Compel Former Wife to Substitute Collateral and
Release Mortgage.” We also reverse the trial court’s denial of the
wife’s request for attorneys’ fees with respect to her “Motion to
Enforce Terms of Marital Settlement Agreement, Motion to Compel
Payment and Motion for Contempt.” We remand the case: 1) for the
trial court to hold a hearing on attorneys’ fees owed to the wife as the
prevailing party on the husband’s “Urgent Motion to Compel Former
Wife to Substitute Collateral and Release Mortgage;” and 2) for the
trial court to make findings that support its conclusion as to the wife’s
“Motion to Enforce Terms of Marital Settlement Agreement, Motion
to Compel Payment and Motion for Contempt.” We reach no conclusion as to entitlement with respect to the latter.
The wife and her former husband, John M. Gilbert, Jr. (“the
husband”), were married on July 11, 1987. The wife filed an action for
dissolution of marriage in Monroe County, Florida in 2016. As a result
of two mediations, the parties reached a settlement that resolved all
disputed issues, including their marital rights and obligations, and
provided for equitable distribution of the marital property. The
settlement is memorialized in a Marital Settlement Agreement
(“MSA”) which they executed on April 12, 2017.
Pursuant to the MSA, the wife was to receive from the husband,
among other things, a $3,100,000.00 equalizing payment. This
payment was to be secured by a promissory note and mortgage
executed by the husband, which encumbered the former marital
residence. The equalizing payment was to be made in the following
three installments:
1. $100,000.00 (First Installment Payment) to be paid seven days
after the execution of the MSA;
2. $1,500,000.00 (Second Installment Payment) to be paid on or
before July 15, 2017; and
3. $1,500,000.00 (Third Installment Payment) to be paid no later
than September 30, 2018.
The MSA further provided that if the husband failed to make the third
installment payment on time, the husband would be required to pay the
wife interest, on a monthly basis, until the principal installment
payment was made. In addition, the MSA provided:
In the event it becomes necessary for either party to institute any legal
action to enforce any of the terms of this Marital Settlement Agreement
or its Addendum, the prevailing party in such enforcement action shall
be entitled to recover all reasonable attorneys’ fees, suit money and
costs expended, including appellate attorneys’ fees and costs.

(Emphasis added).
On April 12, 2017, the trial court entered a Final Judgment of
Dissolution of Marriage, which ratified, approved, and incorporated
by reference the MSA. The trial court retained jurisdiction to enforce
the terms of the MSA.
On September 30, 2018, the husband failed to make the third
installment payment as required by the MSA. Thus, he was required
to begin making monthly interest payments to the wife. Thereafter, on
January 17, 2019, the husband filed his “Urgent Motion to Compel
Former-Wife to Substitute Collateral and Release Mortgage” (“Urgent
Motion”), asking the trial court to order the wife to release her
mortgage on the former marital residence (which secured the husband’s equalizing payment obligation) and to subrogate her security
interest to a third-party lender to allow the husband to borrow money
against the former marital residence. On January 22, 2019, the wife
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filed her “Response in Opposition to Former Husband’s Urgent
Motion to Compel Former Wife to Substitute Collateral and Release
Mortgage,” which, among other things, requested that the trial court
award her attorneys’ fees and costs incurred as a result of the husband’s Urgent Motion. After that, the husband defaulted on the MSA
when he did not make the required interest payment in the amount of
$8,750.00 to the wife, which was due on January 31, 2019.
Consequently, the wife filed her “Motion to Enforce Terms of
Marital Settlement Agreement, Motion to Compel Payment and
Motion for Contempt” (“Motion to Enforce”). The Motion to Enforce
requested that the trial court enforce the MSA’s payment terms and
compel the husband to make the past-due $8,750.00 interest payment.
The motion also requested that the trial court award the wife her
attorneys’ fees and costs incurred because she had to file the subject
motion, as well as attend the hearing on the motion. After the wife
filed the Motion to Enforce, but six days before the hearing before the
trial court, the husband filed a response to the Motion to Enforce on
February 20, 2019, contending that the wife’s motion was moot
because the husband had made the delinquent $8,750.00 payment that
same day, on February 20, 2019.
On February 26, 2019, the trial court held the hearing on both the
husband’s Urgent Motion and the wife’s Motion to Enforce. Because
the husband had already paid the $8,750.00 delinquent payment six
days before the hearing, the only issue before the trial court with
respect to the wife’s “Motion to Enforce Marital Settlement Agreement and Compel Payment” was the award of attorney’s fees and
costs the wife spent in bringing this motion.2
At the end of the February 26th hearing, the trial court reserved
ruling on the husband’s Urgent Motion and orally summarily denied
the wife’s Motion to Enforce, including her request for attorney’s fees
and costs. On March 4, 2019, the wife filed her Motion for Reconsideration of the trial court’s oral denial of her Motion to Enforce and the
denial of attorney’s fees and costs. Then, on March 14, 2019, before
ruling on the wife’s Motion for Reconsideration, the trial court entered
its “Order on Former Husband’s Urgent Motion to Compel Former
Wife to Substitute Collateral and Release Mortgage.” There, the trial
court: 1) denied the husband’s Urgent Motion; 2) denied the wife’s
Motion to Enforce; and 3) denied the wife’s request for attorneys’
fees, suit monies, and costs.
On March 22, 2019, the wife filed her “Motion for Reconsideration
of Ruling on Former Wife’s Request for Attorney’s Fees and Costs”
set forth in the “Order on Former Husband’s Urgent Motion to
Compel Former Wife to Substitute Collateral and Release Mortgage.”
The trial court denied the motion for reconsideration. The wife now
appeals the trial court’s denial of her attorneys’ fees and costs as
requested in both motions.
On appeal, the wife contends that the trial court erred by summarily
denying her request for an award of attorney’s fees and costs as the
prevailing party under the parties’ MSA. She contends that the trial
court had no discretion to deny her an award of attorneys’ fees and
costs under the terms of the MSA because she was the prevailing party
as to all matters brought before the trial court.
“Entitlement to attorney’s fees based on the interpretation of a
statute or contract is subject to de novo review.” Burton Family P’ship
v. Luani Plaza, Inc., 276 So. 3d 920, 922 (Fla. 3d DCA 2019). Marital
settlement agreements are to be interpreted like any other contract.
Kirschner v. Kirschner, 244 So. 3d 1105, 1111 (Fla. 4th DCA 2018).
In Florida, it is well-settled that entitlement to attorneys’ fees can
derive only from a statute or from an agreement between the parties.
Topalli v. Feliciano, 267 So. 3d 513, 518 (Fla. 2d DCA 2019). As in
the case before us, where there is an agreement between the parties for
the payment of attorneys’ fees, “Trial courts do not have the discretion
to decline to enforce such provisions, even if the challenging party
brings a meritorious claim in good faith.” Lashkajani v. Lashkajani,
911 So. 2d 1154, 1158 (Fla. 2005). “The trial court must make specific
factual findings—either at the hearing or in the written judgment—
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supporting its determination of entitlement to an award of attorney’s
fees.” Ortiz v. Ortiz, 227 So. 3d 730, 733 (Fla. 3d DCA 2017).
In the trial court’s March 14, 2019 “Order on Former Husband’s
Urgent Motion to Compel Former Wife to Substitute Collateral and
Release Mortgage” that the wife is appealing, the trial court summarily
denied the wife’s request for attorneys’ fees, suit monies, and costs
without explanation. The parties’ MSA provided that:
17. Attorneys’ Fees, Suit Money and Costs: . . . In the event it
becomes necessary for either party to institute any legal action to
enforce any of the terms of this Marital Settlement Agreement or its
Addendum, the prevailing party in such enforcement action shall be
entitled to recover all reasonable attorneys’ fees, suit money and costs
expended, including appellate attorneys’ fees and costs.

Here, it is clear that the wife was the prevailing party with regard to the
husband’s Urgent Motion. The test to determine the prevailing party
is whether the party “prevailed on the significant issues tried before the
court.” Prosperi v. Code, Inc., 626 So. 2d 1360, 1362 (Fla. 1993). The
trial court stated in its March 14, 2019 Order:
1. This Court lacks subject matter jurisdiction to adjudicate the
relief requested in Former Husband’s Urgent Motion. Even if the
Court had subject matter jurisdiction, there is no legal basis to grant the
relief requested by the Former Husband.
2. Former Husband’s Urgent Motion to Compel Former Wife to
Substitute Collateral and Release Mortgage is hereby DENIED.

Thus, the wife prevailed on all issues raised in the husband’s Urgent
Motion, as he did not obtain any of the relief he requested. Accordingly, the wife is entitled to an award of attorneys’ fees, suit money
and costs incurred in opposing the husband’s motion pursuant to
paragraph 17 of the MSA. Christensen v. Christensen, 45 Fla. L.
Weekly D520 (Fla. 2d DCA March 6, 2020).
Furthermore, the trial court in that same March 14, 2019 order
denied the wife’s Motion to Enforce Terms because the husband had
already paid the delinquent $8,750.00 interest payment. We agree with
the wife that the trial court erred in summarily denying her request for
attorney’s fees and costs as related to her motion.
According to the MSA, the husband was obligated to make regular
interest payments to the wife, and he did not, as he missed the January
31, 2019 payment. This default by the husband triggered the application of the fees provision in the MSA. Accordingly, the wife filed the
Motion to Enforce. However, a few days before the trial court held its
February 26, 2019 hearing on the husband’s motion and the wife’s
motions, the husband voluntarily made the delinquent interest
payment. By then, the wife had already incurred the attorneys’ fees
and costs associated with filing the Motion to Enforce. The result of
filing this motion was that the husband made his delinquent payment,
and thus, the wife arguably prevailed on her motion, as she achieved
what she sought in the motion, which was to compel the husband to
pay the $8,750.00 missed payment.
At the February 26, 2019 hearing before the trial court, the trial
court summarily denied the wife’s request without providing a basis
for the denial. Although we recognize that deference should be given
to the trial court in deciding who is the prevailing party, “[i]n a breach
of contract action, one party must prevail.” Green Cos., Inc. v. Kendall
Raquetball Inv., Ltd., 658 So. 2d 1119, 1121 (Fla. 3d DCA 1995). In
the wife’s Motion to Enforce action for the husband’s breach of the
MSA, the trial court did not award attorneys’ fees to a prevailing party
and did not specifically find that neither party prevailed. Thus, trial
court erred in not making findings as to who prevailed on the significant issues in the wife’s Motion to Enforce. Lucite Ctr., Inc. v.
Mercede, 606 So. 2d 492 (Fla. 4th DCA 1992).
Accordingly, based on the foregoing discussion, we reverse that
portion of the trial court’s “Order on Former Husband’s Urgent
Motion to Compel Former Wife to Substitute Collateral and Release
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Mortgage” that denies the wife’s request for attorneys’ fees, suite
monies, and costs. We remand to the trial court with instructions to
grant the wife’s motion for entitlement to attorneys’ fees, suit monies,
and costs incurred in opposing the husband’s Urgent Motion and to
determine the amount of such fees, suit monies and costs.
In addition, with regard to the prevailing party attorneys’ fees and
costs the wife requested in her Motion to Enforce, we reverse and
remand to the trial court for further proceedings consistent with this
opinion.
Reversed and remanded with instructions.
))))))))))))))))))
1
The former husband, John M. Gilbert, Jr., who was represented by an attorney
during the trial court proceedings, is appearing before us pro se on this appeal.
However, because he failed to file his answer brief on time, this Court has precluded
him from filing one.
2
The wife abandoned her Motion for Contempt during this hearing before the trial
court).

*

*

*

Appeals—Jurisdiction—Municipal corporations—Rights-of-way—
Easements—Order granting motion for partial summary judgment
confirming that gas company can maintain its pipeline in right-of-way
was non-final, non-appealable order—Order did not rise to level either
of a grant of immediate possession of property or of an injunction
prohibiting city from undertaking construction in its rights-of-way—
Appeal dismissed
CITY OF MIAMI BEACH, etc., Appellant, v. FLORIDA GAS TRANSMISSION
COMPANY, LLC, etc., Appellee. 3rd District. Case No. 3D19-503. L.T. Case No. 1523794. May 20, 2020. An Appeal from a non-final order from the Circuit Court for
Miami-Dade County, David C. Miller, Judge. Counsel: Holland & Knight LLP, and
Rodolfo Sorondo, Jr. and Christopher N. Bellows, for appellant. Smolker, Bartlett,
Loeb, Hinds & Thompson, P.A., and Ethan J. Loeb, Jon P. Tasso and Latasha L.C.
Scott (Tampa); Banker Lopez Gassler PA, and Chris W. Altenbernd (Tampa), for
appellee.

(Before LOGUE, LINDSEY and GORDO, JJ.)
ON MOTION FOR REHEARING
[Original Opinion at 45 Fla. L. Weekly D828b]
(PER CURIAM.) We treat the motion for rehearing as one for
clarification, withdraw our prior opinion, and issue this one in its
stead.
The City of Miami Beach appeals an order granting Florida Gas
Transmission Company, LLC’s motion for partial summary judgment. Because the order is a non-final, non-appealable order, we
dismiss the City’s appeal for lack of jurisdiction.
“At the outset, we note that the order does not constitute an
appealable final order.” Mid-Continent Cas. Co. v. Flora-Tech
Plantscapes, Inc., 225 So. 3d 336, 337-38 (Fla. 3d DCA 2017) (citing
Ball v. Genesis Outsourcing Sols., LLC, 174 So. 3d 498, 499 (Fla. 3d
DCA 2015); Lidsky Vaccaro & Montes, P.A., v. Morejon, 813 So. 2d
146, 149 (Fla. 3d DCA 2002)). The City agrees but argues that the
order is appealable either as one granting immediate possession of
property or because it is, in effect, an injunction. See Fla. R. App. P.
9.130(a)(3)(B), (a)(3)(C)(ii).
We find the order under review does not grant immediate possession of property. It confirms Florida Gas can maintain its pipeline—a
pipeline that has been in place since 1959. In fact, no one disputes
Appellee’s right to have its gas pipes in the right of way, but only
whether that right is pursuant to easement, permit, franchise, or some
combination thereof. Moreover, the trial court’s order does not
function as an injunction because it does not specifically mandate or
prohibit any City action. Cf. Mid-Continent Cas., 225 So. 3d at 339-40
(holding that an order declaring that the insurer had a contractual duty
to defend did not operate as an injunction conferring jurisdiction
under Rule 9.130(a)(3)(B) because the court did not compel the
insurer to defend). The order does not define the parameters of the

“easement” that it purports to recognize, and, indeed reserves that
determination for a later proceeding. Accordingly, we find the order
does not rise to the level either of a grant of immediate possession of
property or of an injunction prohibiting the City from undertaking
construction in its rights-of-way. In doing so, we express no opinion
whether Florida Gas’s pipes are in the right of way pursuant to
easement, permit, franchise, or some combination thereof. For this
reason, we decline to exercise jurisdiction under Florida Rule of
Appellate Procedure 9.130.
Dismissed.
*
*
*
Criminal law—Sentencing—Guidelines—Departure—Reduction of
sentence—Competent, substantial evidence supported downward
departure based on history of hostility between parties and totality of
circumstances surrounding offense, which included some evidence of
provocation by victim
THE STATE OF FLORIDA, Appellant/Cross-Appellee, v. ARISTIDES QUERO,
Appellee/Cross-Appellant. 3rd District. Case No. 3D18-1820. L.T. Case No. 17-18856.
May 20, 2020. An Appeal from the Circuit Court for Miami-Dade County, Marisa
Tinkler Mendez, Judge. Counsel: Ashley Moody, Attorney General, and Kayla Heather
McNab, Assistant Attorney General, for appellant/cross-appellee. Carlos J. Martinez,
Public Defender, and Susan S. Lerner, Assistant Public Defender, for appellee/crossappellant.

(Before FERNANDEZ, HENDON and LOBREE, JJ.)
(HENDON, J.) The State of Florida appeals from a downward
departure sentence imposed on Aristides Quero after his conviction for
felony battery with great bodily harm with a weapon. We affirm.
The Defendant was charged with one count of aggravated battery
with great bodily harm with a weapon. A jury convicted him of the
lesser included offense of felony battery. § 784.041, Fla. Stat. (2016).
The trial court denied the Defendant’s motion for judgment of
acquittal. The guideline sentence indicated a minimum of 31.2 months
in state prison as a habitual felony offender. Prior to sentencing, the
defense counsel filed a motion for a downward departure sentence
arguing that the victim provoked the incident, and was a willing
participant in the escalation of the offense. After considering the
arguments for and against departure, the trial court granted the defense
motion, downwardly departed, and sentenced the Defendant to sixteen
months in state prison, followed by two years of community control,
followed by three years of reporting probation, a mental health
evaluation and treatment, and a probation requirement of 100 hours of
community service. The State appeals from the downward departure
sentence.
The trial court departed from the sentencing guidelines based on
section 921.0026(2)(f), Florida Statutes (2012).1 Competent, substantial evidence must exist to support a sentencing departure. Hardie v.
State, 162 So. 3d 297, 301 (Fla. 2d DCA 2015) (citing Banks v. State,
732 So. 2d 1065, 1067 (Fla. 1999)). As explained in Banks,
A trial court’s decision whether to depart from the guidelines is a twopart process. First, the court must determine whether it can depart, i.e.,
whether there is a valid legal ground and adequate factual support for
that ground in the case pending before it (step 1). Legal grounds are set
forth in case law and statute, and facts supporting the ground must be
proved at trial by “a preponderance of the evidence.” This aspect of the
court’s decision to depart is a mixed question of law and fact and will
be sustained on review if the court applied the right rule of law and if
competent substantial evidence supports its ruling. Competent
substantial evidence is tantamount to legally sufficient evidence, and
the appellate court will assess the record evidence for its sufficiency
only, not its weight.
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Second, where the step 1 requirements are met, the trial court
further must determine whether it should depart, i.e., whether
departure is indeed the best sentencing option for the defendant in the
pending case. In making this determination (step 2), the court must
weigh the totality of the circumstances in the case, including aggravating and mitigating factors. This second aspect of the decision to depart
is a judgment call within the sound discretion of the court and will be
sustained on review absent an abuse of discretion. Discretion is abused
only where no reasonable person would agree with the trial court’s
decision.

Banks v. State, 732 So. 2d 1065, 1067-68 (Fla. 1999) (footnotes
omitted).
In deciding whether to depart from the guidelines, the record shows
that the court took into consideration the history of hostility between
the parties and the totality of the circumstances surrounding the
offense. After questioning the parties at length, the trial court concluded that there was some evidence of provocation by the victim and
thus there existed a valid legal ground to depart from the recommended sentencing guidelines. Id. at 1068. Having articulated on the
record sufficient evidence in support of the legal ground for a
departure sentence, the trial court’s decision to grant the Defendant’s
motion at that point was discretionary. Id. On this record we find no
error or abuse of discretion, and affirm the downward departure
sentence imposed on the Defendant.2 We decline to reach the issues on
cross-appeal.
Affirmed.
))))))))))))))))))
1

§ 921.0026. Mitigating circumstances
(1) A downward departure from the lowest permissible sentence, as calculated
according to the total sentence points pursuant to s. 921.0024, is prohibited unless there
are circumstances or factors that reasonably justify the downward departure. Mitigating
factors to be considered include, but are not limited to, those listed in subsection (2).
The imposition of a sentence below the lowest permissible sentence is subject to
appellate review under chapter 924, but the extent of downward departure is not subject
to appellate review.
(2) Mitigating circumstances under which a departure from the lowest permissible
sentence is reasonably justified include, but are not limited to: . . .
(f) The victim was an initiator, willing participant, aggressor, or provoker of
the incident.
2
We note that the Defendant has finished the prison portion of his sentence (his
expected release date was 10/5/2019 followed by two years of community control and
five years of probation). As he has completed the incarceration portion of his sentence
prior to resolution of this appeal, he cannot be resentenced to additional prison time on
these facts. See Regueiro v. State, 619 So. 2d 463, 464 (Fla. 4th DCA 1993) (holding that
once a person begins serving a lawfully imposed sentence, he cannot be resentenced for
an increased term of incarceration on the same facts).

*

*

*

Insurance—Homeowners—Damage to house consisting of cracks in
walls and flooring as result of vibrations caused by off-site blasting
operations is excluded by earth-movement/settlement exclusion in
policy—Trial court properly concluded that policy excluded from
coverage indirect damage to property as result of earth movement that
may have been triggered by off-site fire or explosion
LAZARO HERNANDEZ, Appellant, v. CITIZENS PROPERTY INSURANCE
CORPORATION, Appellee. 3rd District. Case No. 3D19-156. L.T. Case No. 1321610. Opinion filed May 20, 2020. An Appeal from the Circuit Court for Miami-Dade
County, Miguel M. de la O, Judge. Counsel: Mintz Truppman, P.A., and Timothy H.
Crutchfield, for appellant. Traub Lieberman Straus & Shrewsberry LLP, and Scot E.
Samis (St. Petersburg), for appellee.

(Before LOGUE, HENDON, and LOBREE, JJ.)
(HENDON, J.) The insured, Lazaro Hernandez, appeals from a final
summary judgment rendered in favor of the insurer, Citizens Property
Insurance Corporation (“Citizens”). We affirm.
Hernandez alleged that his house sustained cracks to the walls and
flooring as a result of vibrations caused by off-site blasting explosions.
He filed a claim with Citizens and hired an engineer to evaluate the
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damage. The engineer concluded the damage resulted from the soil
underneath the house shifting from vibrations caused by the off-site
rock blasting. Citizens denied coverage and moved for summary
judgment, asserting the earth-movement/settlement exclusion in the
policy. The trial court granted Citizen’s motion for summary judgment, concluding that the insurance policy’s exclusion provision did
not cover indirect damage to property as a result of earth movement
that may have been triggered by off-site fire or explosion.1
“Summary judgment is proper if there is no genuine issue of
material fact and if the moving party is entitled to a judgment as a
matter of law. Thus, our standard of review is de novo.” Volusia Cty.
v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000)
(internal citation omitted). “Insurance policy construction is a question
of law subject to de novo review.” Gov’t Emps. Ins. Co. v. Macedo,
228 So. 3d 1111, 1113 (Fla. 2017). In addition, “a question of
insurance policy interpretation, which is a question of law, [is also]
subject to de novo review.” Penzer v. Transp. Ins. Co., 29 So. 3d 1000,
1005 (Fla. 2010).
Hernandez argues that the earth movement exclusion does not
apply because the cause of the loss (blasting) is not expressly included
within the list of nine causes that are considered “earth movement”
under the subject policy. This is incorrect. The policy states that there
is no coverage for damage caused by earth movement “unless direct
loss by explosion ensues.” Here, the earth movement did not cause
explosion or fire damage to the property. The damage resulted from
indirect, off-site explosion. In that regard, the introduction to the
exclusion provision states, “[W]e do not insure for loss caused directly
or indirectly by any of the following [list follows]. Such loss is
excluded regardless of any other cause or event contributing concurrently or in any sequence to the loss,” and “whether caused by natural
or man-made activities.” [emphasis added]. The policy then lists those
events associated with “earth movement.” Thus, the earth movement
exclusion in the policy applies if the cause of damage described by
Hernandez’s expert witness engineer fits even one of the listed
categories. It fits at least two of the listed items, subsection (5), “Earth
sinking, rising or shifting,” and subsection (8), “settling, cracking, or
expansion of foundations.”
Furthermore, the “regardless of cause” lead-in to the exclusion
provision in Citizens’ policy precludes recovery in this case. In State
Farm Fire & Casualty Co. v. Castillo, 829 So. 2d 242 (Fla. 3d DCA
2002) (“Castillo I”), this court found that the exclusion section of that
homeowner’s policy contained a similar lead-in provision that
provided:
We do not insure under any coverage for any loss which would not
have occurred in the absence of one or more of the following excluded
events. We do not insure for such loss regardless of: (a) the cause of
the excluded event; or (b) other causes of the loss; or (c) whether other
causes acted concurrently or in any sequence with the excluded event
to produce the loss; or (d) whether the event occurs suddenly or
gradually, involves isolated or widespread damage, arises from natural
or external forces, or occurs as a result of any combination of these.

Id. at 243 (emphasis added). This court concluded that the exclusion,
when read in conjunction with the “regardless of cause” lead-in
provision, expanded the scope of the exclusion to exclude from
coverage any loss resulting from earth movement regardless of the
cause of the earth movement. See id. at 245.2
The facts presented to the trial court on Citizen’s motion for
summary judgment included the engineer’s report finding earth
movement caused by the off-site blasting vibrations led to the house
shifting, resulting in cracks in walls and flooring. The policy’s terms
excluding “earth sinking, rising, or shifting,” “settling, cracking, or
expansion of the foundation,” “whether caused by natural or manmade activities,” unambiguously precludes coverage under the policy.
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As there were no disputed issues of fact, and no ambiguity in the
exclusion provision as applied to the facts, the trial court properly
granted Citizens’ motion for summary judgment.
Affirmed.
))))))))))))))))))
1
For example, if the earth moves and directly causes fire or explosion in or on the
property, then the property damage is covered under the policy.
2
Compare, Fayad v. Clarendon Nat. Ins. Co., 899 So. 2d 1082, 1087 (Fla. 2005),
in which, unlike the policy in Castillo I, the policy in Fayad did not contain a lead-in
provision excluding coverage “regardless of the cause of the excluded event.” Id. at
1088. The Florida Supreme Court in Fayad held that “the overwhelming majority of
courts interpreting earth movement exclusions that do not contain lead-in language
precluding coverage for damage from earth movement ‘regardless’ of its cause have
concluded that such exclusions apply only to earth movement that arises from natural
events.” Id. at 1087 (footnote omitted). Contrary to the Fayad case, the Appellant’s
policy contains a “regardless of the cause” lead-in provision that precludes recovery
from indirect, off-site blasting damage.
*
*
*

Insurance—Homeowners—All risk policy—Exclusions—Claim for
water damage—Trial court properly entered summary for insurer on
basis that claim for water damage was excluded by constant and
repeated seepage or leakage exclusion in policy—Insurer proffered
evidence that damage likely occurred by slow leakage or seepage of
water over period of weeks or months, and insureds failed to introduce
sufficient evidence to show that the damage was instead caused by a
one-time accidental release of water
DALE DESHAZIOR and CARTEZ DESHAZIOR, Appellants, v. SAFEPOINT
INSURANCE COMPANY, Appellee. 3rd District. Case No. 3D18-2414. L.T. Case
No. 17-15817. Opinion filed May 20, 2020. An Appeal from the Circuit Court for
Miami-Dade County, Thomas J. Rebull, Judge. Counsel: Giasi Law, P.A., and Melissa
A. Giasi and Erin M. Berger (Tampa), for appellants. Bressler, Amery & Ross, P.C.,
and Hope C. Zelinger and Nicole S. Houman (Fort Lauderdale), for appellee.

(Before EMAS, C.J., and FERNANDEZ and HENDON, JJ.)
(HENDON, J.) Dale Deshazior and Cartez Deshazior (the “insureds”)
appeal from a final summary judgment entered in favor of Safepoint
Insurance Company (“Safepoint”), based on the trial court’s finding
that the insureds’ claimed loss was specifically excluded under their
policy. As we conclude the claimed loss falls within the policy’s
exclusion provision, we affirm.
The insureds’ property is insured by an all-risk homeowners
policy1 issued by Safepoint. In August 2015, the insureds property
sustained water damage in a bathroom. The insureds hired a restoration company to do the mitigation, but did not immediately report the
claim to Safepoint. Once it received the claim, Safepoint sent out two
independent claims adjusters and a professional engineer to evaluate
the damaged property.2 The inspector noted that the insureds had
apparently discarded the damaged portions of the pipes, wall, and
baseboards. The inspector and the forensic engineer concluded from
their observations that the property damage appeared to have been
caused by long-term seepage and exposure to water, coupled with
failure to maintain the plumbing in and around the bathroom where
the claimed leak occurred. The insureds sent a claim to Safepoint in
the amount of $35,977.32. Safepoint denied the claim based on the
slow leak/seepage exclusion in the policy.3
The insureds sued Safepoint for breach of contract, alleging that
sudden water discharge in a bathroom caused damages that are
covered under the policy. Safepoint denied the insureds’ allegations
and raised several affirmative defenses. In pertinent part, Safepoint
alleged the policy’s “constant and repeated seepage or leakage”
exclusion provision barred the insureds’ claim. Safepoint moved for
summary judgment. At the summary judgment hearing, the insureds
argued that there was a genuine issue of material fact as to whether the
damage was caused by a sudden, accidental water discharge event, or
if the damage was from a long-term leak and the policy exclusion
applied. After considering the record, arguments of counsel, and

evidence submitted, the trial court entered final summary judgment in
favor of Safepoint.
“Summary judgment is proper if there is no genuine issue of
material fact and if the moving party is entitled to a judgment as a
matter of law. Thus, our standard of review is de novo.” Volusia Cty.
v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130-31 (Fla.
2000); Cox v. CSX Intermodal, Inc., 732 So. 2d 1092, 1096 (Fla. 1st
DCA 1999).
The insureds argue that summary judgment should not have been
entered in favor of Safepoint based on the “constant or repeated
seepage” exclusion provision because there were disputed expert
opinions as to the duration of the leak, i.e., whether it was sudden or
long-term. Evidence at the summary judgment hearing included the
October 2015 report from Safepoint’s expert witness forensic
engineer, Joseph Frega, in which he concluded that the staining
observed was an indication that the damage was caused by water
having leaked in that area over a period of several months. The
insured’s expert witness, plumber Rafael Leyva, testified in his May
2018 deposition that after viewing the damaged areas at the insured’s
property,4 he could not make any determination as to how long the
leak had been active. He also agreed in his deposition that he was not
an expert in evaluating duration. In November 2018, Mr. Leyva
submitted an affidavit contradicting his prior deposition testimony as
to duration.5 Safepoint argued that this was the insureds’ invalid
attempt to avoid summary judgment.
Once the insured establishes a loss, the burden shifts to the insurer
to prove that the cause of the loss was excluded from coverage under
the policy’s terms. Kokhan v. Auto Club Ins. Co. of Fla., 45 Fla. L.
Weekly D544 (Fla. 4th DCA Mar. 11, 2020). When an insurer relies
on an exclusion to deny coverage, it has the burden of demonstrating
that the allegations of the complaint are cast solely and entirely within
the policy exclusion and are subject to no other reasonable interpretation. Id.; see also Jones v. Federated Nat’l Ins. Co., 235 So. 3d 936,
941 (Fla. 4th DCA 2018) (“[A]n insured claiming under an all-risks
policy has the burden of proving that the insured property suffered a
loss while the policy was in effect. The burden then shifts to the insurer
to prove that the cause of the loss was excluded from coverage under
the policy’s terms.”). Once the movant produces competent evidence
in support of summary judgment, “the opposing party must come
forward with counterevidence sufficient to reveal a genuine issue” of
material fact. Landers v. Milton, 370 So. 2d 368, 370 (Fla. 1979);
accord Valderrama v. Portfolio Recovery Assocs., Inc., 972 So. 2d
239, 239 (Fla. 3d DCA 2007). Safepoint proffered evidence that the
damage likely occurred by slow leakage or seepage of water over a
period of weeks or months. The burden then shifted to the insureds to
introduce sufficient evidence to overcome summary judgment by
showing there was a genuine issue of disputed fact, i.e., that the
damage was instead caused by a one-time accidental release of water.
The insureds were unable to introduce any evidence to meet their
burden of showing that the damage was not caused by an excluded
event. The trial court excluded an affidavit filed by the insureds’
expert, Mr. Leyva, six months after his deposition, which directly
contradicted his prior sworn statement. In excluding the affidavit, the
trial court relied on Lesnik v. Duval Ford for the proposition that a
litigant, when confronted with an adverse motion for summary
judgment, may not contradict or disavow prior sworn testimony with
contradictory affidavit testimony. Lesnik v. Duval Ford, LLC, 185 So.
3d 577, 580 (Fla. 1st DCA 2016); see also, Oulette v. Patel, 967 So. 2d
1078, 1082-83 (Fla. 2d DCA 2007) (“The principle that a party
defending a motion for summary judgment is entitled to all reasonable
inferences in his or her favor ‘includes giving to the previous deposition any reasonable meaning which will not conflict with the subsequently filed affidavit.’ ”) (emphasis added) (quoting Koflen v. Great
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Atl. & Pac. Tea Co., 177 So. 2d 529, 531 (Fla. 3d DCA 1965)); see
Williams v. Ryta Food Corp., 45 Fla. L. Weekly D440 (Fla. 3d DCA
Feb 26, 2020) (“[A] party when met by a motion for summary
judgment should not be permitted by his [or her] own affidavit, or by
that of another, to baldly repudiate his [or her] previous deposition so
as to create a jury issue.”) (quoting Ellison v. Anderson, 74 So. 2d 680,
681 (Fla. 1954)).
Because the insureds failed to introduce evidence to show a
genuine issue of disputed fact, summary judgment was proper. We
find the remaining arguments on appeal to be without merit.
Affirmed.
))))))))))))))))))
1
“[A]n ‘all-risk’ policy is not an ‘all loss’ policy, and this does not extend coverage
for every conceivable loss.” Sebo v. Am. Home Assurance Co., 208 So. 3d 694, 696-97
(Fla. 2016) (citation omitted).
2
An independent adjuster first inspected the insureds’ property on September 18,
2015, and a forensic engineer inspected the insureds’ property on October 14, 2015.
3
The exclusion provision states,
1. We do not insure for loss caused directly or indirectly by any of the following.
Such loss is excluded regardless of any other cause or event contributing
concurrently or in any sequence to the loss.
...
n. Constant or repeated seepage or leakage of water or steam, or the presence or
condensation of humidity, moisture or vapor; which occurs over a period of time,
whether hidden or not and results in damage such as wet or dry rot, “fungi,”
deterioration, rust, decay or other corrosion.
4
Mr. Leyva’s inspection took place more than two years after the reported loss. He
testified that he was relying on photographs taken by the field adjuster in determining
the scope of the damage.
5
Mr. Leyva stated in his November 2018 affidavit as follows:
I observed damages at the property that were the result of a one-time sudden and
accidental event that took place on or about August 6, 2015, as reported to me by
the insured. . . . I was not able to identify any inconsistency with the loss as
reported to me by the homeowner, specifically that a bathroom plumbing leak
occurred on or about August 6, 2015. (emphasis added).
*
*
*

Criminal law—Evidence—Identification—Show-up—Suggestiveness—Identification procedure whereby officer in patrol car drove
victim past cul-de-sac in which were present a plainclothes officer and
a single suspect matching the victim’s physical description of the
perpetrator was inherently suggestive, and record did not demonstrate
any emergent or exigent circumstances that would necessitate the use
of such a procedure—However, consideration of pertinent factors leads
to conclusion that, despite suggestiveness, the victim’s extrajudicial
identification of defendant as perpetrator possessed features of
reliability that outweighed any corrupting effect—Discussion of those
factors—Because extrajudicial identification procedure passed
constitutional muster, in-court identification bore no taint—Trial court
did not err in denying motion to suppress extrajudicial and in-court
identifications
DARRELL EVAN MCWILLIAMS, Appellant, v. THE STATE OF FLORIDA,
Appellee. 3rd District. Case No. 3D19-0293. L.T. Case No. 16-20438. Opinion filed
May 20, 2020. An appeal from the Circuit Court for Miami-Dade County, Mark
Blumstein, Judge. Counsel: Carlos J. Martinez, Public Defender, and Robert Kalter,
Assistant Public Defender, for appellant. Ashley Moody, Attorney General, and Jeffrey
R. Geldens, Assistant Attorney General, for appellee.

(Before LOGUE, SCALES, and MILLER, JJ.)
(MILLER, J.) Appellant, Darrell McWilliams, challenges his
convictions and sentences for three counts of sexual battery, in
violation of section 794.011(3), Florida Statutes, one count of
aggravated battery, in violation of section 784.045(1)(a)(1), Florida
Statutes, and one count of aggravated assault, in violation of
784.021(1)(a), Florida Statutes. On appeal, McWilliams urges
reversal, contending the lower tribunal deprived him of his constitutionally enshrined right to due process of law. See Amend. XIV, U.S.
Const.; Art. I, § 9, Fla. Const. Specifically, he asserts the court erred
in admitting evidence of extrajudicial and in-court identifications, as
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both were the unreliable product of unduly suggestive police identification procedures. For the reasons set forth below, we find no merit in
this claim and affirm.
FACTS AND PROCEDURAL HISTORY
In the late evening hours of October 2, 2016, City of Miami Beach
Officer David Cajuso was dispatched to a reported sexual assault at a
luxury resort within his jurisdiction. Upon arrival at the establishment,
Cajuso observed several civilians attempting to assist A.L., whom they
identified as the victim of the offense. A.L. was unclothed from the
waist down and shrouded in a towel. She exhibited a myriad of fresh
contusions and her face was soiled with blood and sand. A.L. was
eventually transported to the trauma unit of a local hospital, where she
received treatment for her injuries.
Later that night, Detective Luis Estopinan interviewed A.L. at the
medical center. A.L. appeared lucid and recounted that, while waiting
for her shift to begin at a nearby nightclub, she walked along the beach
area behind the hotel. As she filmed an approaching storm with her
cell phone camera, she observed a man perched upon a nearby stack
of chairs. She then engaged her cell phone flashlight.
Moments later, the same man appeared before A.L., simultaneously seizing her by the shirt and forcing her to the ground. She
emitted a scream, which was promptly met with a closed fist to the
head. A.L. attempted to flee, but was overpowered by her assailant.
She was placed in a chokehold and her cheek was lacerated with a
sharp object, which was later revealed to be a box cutter. A.L. was then
subjected to forced acts of digital penetration and oral and vaginal
contact. In the midst of the sexual assault, A.L. kicked her assailant in
the groin and fled to the safety of the adjacent resort.
A.L. stated she observed her attacker clearly throughout the
incident, as flashes of lightning and the telephone flashlight illuminated his face. She ultimately provided detectives with the following
physical description: “a black male with short afro, approximately
[twenty] to [twenty-five] years of age, wearing a green shirt with a log
and shorts.” She was able to approximate the height of the suspect and
described him as bearing a striking resemblance to a renowned actor.
A crime scene technician processed the site of the assault, and, the
following day, detectives arranged for A.L. to meet with a forensic
artist. A.L. furnished the artist with sufficient identifying characteristics to yield a detailed composite sketch of the perpetrator. Both the
sketch and physical description were distributed to various local law
enforcement agencies.
Late in the evening, several days after the crime, a City of Miami
Beach patrol officer encountered McWilliams on Miami Beach.
McWilliams was mere blocks from the crime scene and appeared to
take furtive action to avoid any police contact. After noticing that he
bore a marked similarity to the subject depicted in the composite
sketch, the officer detained McWilliams, awaiting further instruction
from detectives.
Detective Estopinan contacted A.L. and requested she partake in a
showup identification procedure. A.L. was agreeable and traveled to
a designated location with both her mother and sister.
McWilliams was stationed under a streetlight in a cul-de-sac
abutting the beach, while a Caucasian police officer clad in civilian
clothing stood beside him. McWilliams was not handcuffed or
otherwise obviously restrained. Estopinan informed A.L. that the
individual she was about to see “may or may not be the person
involved in this case.” He further admonished her: “[i]t is just as
important to clear innocent persons from suspicion as it is to identify
guilty parties.” Estopinan then drove A.L. past McWilliams in a squad
car with the headlights activated. A.L. saw McWilliams, grabbed
Estopinan’s arm, and exclaimed, “that’s him.” A second view was
conducted and A.L. reaffirmed her identification.
McWilliams was arrested and transported to the police station.
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There, he was observed to have apparent dried bloodstains on his
shorts. He disrobed, revealing further deposits on his boxer shorts.
The garments were impounded.1 McWilliams voluntarily waived his
Miranda2 rights, and, upon interrogation, confessed to the crimes
alleged.
McWilliams was charged by information with the crimes for which
he was later convicted. Prior to trial, he sought, by way of a motion to
suppress, to exclude the out-of-court identification, contending it was
so unduly suggestive as to give rise to a substantial likelihood of
misidentification. He further asserted any ensuing in-court identification should be invalidated by the irreparable taint of the extrajudicial
procedure.
The lower court denied the motion. At trial, A.L. identified
McWilliams as the perpetrator of the crime and the court received
evidence regarding the showup.3 A verdict of guilt was returned as to
all counts charged, and McWilliams received an enhanced sentence.
The instant appeal followed.
STANDARD OF REVIEW
Whether an identification procedure is impermissibly suggestive,
thereby denying an accused due process of law, presents a mixed
question of law and fact. Sumner v. Mata, 455 U.S. 591, 597, 102 S.
Ct. 1303, 1306, 71 L. Ed. 2d 480 (1982). Thus, “[w]e defer to [the]
trial court’s findings of fact as long as they are supported by competent, substantial evidence, but . . . review de novo [the] . . . application
of the law to the historical facts.” Ross v. State, 45 So. 3d 403, 414
(Fla. 2010) (citing Cuervo v. State, 967 So. 2d 155, 160 (Fla. 2007)).
LEGAL ANALYSIS
Our system of justice imposes “a due process check on the
admission of eyewitness identification, applicable when the police
have arranged suggestive circumstances leading the witness to
identify a particular person as the perpetrator of a crime.” Perry v. New
Hampshire, 565 U.S. 228, 232, 132 S. Ct. 716, 720, 181 L. Ed. 2d 694
(2012). Accordingly, “Florida courts apply a two-step test to determine the admissibility of an out-of-court identification: ‘(1) did the
police employ any unnecessarily suggestive procedure in obtaining an
out-of-court identification; (2) if so, considering all the circumstances,
did the suggestive procedure give rise to a substantial likelihood of
irreparable misidentification.’ ”4 Wills v. State, 242 So. 3d 1195, 1197
(Fla. 2018) (citation omitted); see Simmons v. United States, 390 U.S.
377, 384, 88 S. Ct. 967, 970, 19 L. Ed. 2d 1247 (1968) (examining the
claim that the “identification procedure was so unduly prejudicial as
fatally to taint [the defendant’s] conviction” under the totality of
surrounding circumstances) (citations omitted).
Here, A.L. described the perpetrator as “a black male with short
afro, approximately [twenty] to [twenty-five] years of age, wearing a
green shirt with a log and shorts.” Thus, despite the presence of the
plainclothes officer on the cul-de-sac, only a single suspect matching
the physical description of the perpetrator was presented for consideration. Consequently, the identification procedure was “inherently
suggestive.” Blanco v. State, 452 So. 2d 520, 524 (Fla. 1984) receded
on other grounds by Puglisi v. State, 112 So. 3d 1196 (Fla. 2013) (“A
show-up is inherently suggestive in that a witness is presented with
only one suspect for identification.”).
The record below remains undeveloped as to any emergent or
exigent circumstances that would necessitate the use of such a
procedure. See Manson v. Brathwaite, 432 U.S. 98, 109, 97 S. Ct.
2243, 2250, 53 L. Ed. 2d 140 (1977) (“[The State] at the outset
acknowledges that ‘the procedure in the instant case was suggestive
(because only one photograph was used) and unnecessary’ (because
there was no emergency or exigent circumstance).”); United States v.
Montgomery, 150 F.3d 983, 992 (9th Cir. 1998) (“[A] suggestive
pretrial identification procedure does not violate due process when use

of the procedure is ‘imperative.’ ”) (citing Stovall v. Denno, 388 U.S.
293, 301-02, 87 S. Ct. 1967, 1972, 18 L. Ed. 2d 1199 (1967) abrogated on other grounds by United States v. Johnson, 457 U.S. 537, 102
S. Ct. 2579, 73 L. Ed. 2d 202 (1982)). Nonetheless, this does not end
our analysis.
“Even when an unnecessarily suggestive procedure was used,
‘suppression of the resulting identification is not the inevitable
consequence.’ ” Sexton v. Beaudreaux, 138 S. Ct. 2555, 2559, 201 L.
Ed. 2d 986 (2018) (citation omitted). “Instead, ‘the Due Process
Clause requires courts to assess, on a case-by-case basis, whether
improper police conduct created a “substantial likelihood of misidentification.” ’ ” Id. (quoting Neil v. Biggers, 409 U.S. 188, 201, 93 S. Ct.
375, 383, 34 L. Ed. 2d 401 (1972)). As the “the primary evil to be
avoided is ‘a very substantial likelihood of . . . misidentification,’ ”
Biggers, 409 U.S. at 198, 93 S. Ct. at 381 (citation omitted), “[i]t is the
reliability of identification evidence that [effectively] determines its
admissibility.”5 Watkins v. Sowders, 449 U.S. 341, 347, 101 S. Ct. 654,
658, 66 L. Ed. 2d 549 (1981) (citations omitted). The factors to be
considered “include the opportunity of the witness to view the
criminal at the time of the crime, the witness’ degree of attention, the
accuracy of [the] prior description of the criminal, the level of certainty
demonstrated at the confrontation, and the time between the crime and
the confrontation.” Brathwaite, 432 U.S. at 114, 97 S. Ct. at 2253
(citing Biggers, 409 U.S. at 199-200, 93 S. Ct. at 382). “[T]he indicia
of reliability [of these factors is to be weighed] against the ‘corrupting
effect of the suggestive identification procedure itself.’ ” United States
v. Bagley, 772 F.2d 482, 492 (9th Cir. 1985) (quoting Brathwaite, 432
U.S. at 114, 97 S. Ct. at 2253). Here, our application of these factors
yields the conclusion that, despite the suggestive aspect, the extrajudicial identification possessed certain features of reliability, outweighing
any corrupting effect.
First, A.L. testified that when she initially observed her assailant,
the beach was lit by intermittent flashes of lightning. McWilliams
made no effort to conceal his identity, and, after A.L. activated her
flashlight, the two stood face-to-face. The attack was protracted, and
there was no distance separating A.L. from her attacker for the
duration. Accordingly, A.L. had an ample opportunity “to view the
criminal at the time of the crime.” Biggers, 409 U.S. at 199, 93 S. Ct.
at 382.
Second, as the victim of a sexual assault, A.L. “was not a casual or
passing observer, as is so often the case with eyewitness identification.” Brathwaite, 432 U.S. at 115, 97 S. Ct. at 2253. Rather, she was
“the victim of one of the most personally humiliating of all crimes.”
Biggers, 409 U.S. at 200, 93 S. Ct. at 382-83. This factor, considered
along with the detailed history of the attack relayed to investigators,
supports the proposition that A.L. displayed a heightened degree of
attention.
Third, A.L. provided a detailed description of her attacker immediately following the assault. It included the assailant’s race, height,
color, approximate age, and style of hair, and the fact that he resembled a known person. It also included a description of clothing. “No
claim has been made that [McWilliams] did not possess the physical
characteristics so described.” Brathwaite, 432 U.S. at 115, 97 S. Ct. at
2253. Indeed, the description furnished to law enforcement officers
and the forensic artist was sufficiently accurate to secure the apprehension of McWilliams.
Fourth, upon viewing McWilliams, A.L. conveyed a visceral
reaction and stated, “that’s him,” with immutable certainty. “This
positive assurance was repeated.” Id.
Fifth and finally, the identification took place a mere three days
after the commission of the crime. Absent other factors, this time
period is not sufficiently long to erode confidence in the memory of a
witness. See Biggers, 409 U.S. at 201, 93 S. Ct. at 383 (seven-month
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interval between rape and first identification did not render the
identification inadmissible); Coleman v. Quarterman, 456 F.3d 537,
543-44 (5th Cir. 2006) (finding identification made nine days after
shooting was sufficiently reliable); Kordenbrock v. Scroggy, 919 F.2d
1091, 1103 (6th Cir. 1990) (finding identification made less than a
month after the crime was sufficiently reliable); United States v.
Napoli, 814 F.2d 1151, 1160-61 (7th Cir. 1987) (finding that under the
totality of the circumstances the two-month lapse in between the
incident and the identification was not enough to “raise serious
questions about reliability”) (citation omitted).
“These indicators of [A.L.’s] ability to make an accurate identification are hardly outweighed by [any] corrupting effect of the challenged identification itself.” Brathwaite, 432 U.S. at 116, 97 S. Ct. at
2254. Although showups are viewed dimly, in this case, there was
“little pressure on the witness to acquiesce in the suggestion” that such
a procedure entails. Id. No insinuation was made that McWilliams was
the culprit, precautions were taken to ensure that McWilliams did not
appear to be in custody, and A.L. was admonished as to the significance of making a correct identification.
Hence, “[u]nder the totality of the circumstances [of this case],
there was not a substantial likelihood of misidentification.” Lewis v.
State, 572 So. 2d 908, 911 (Fla. 1990) (citations omitted). “Short of
that point, such evidence is for the jury to weigh.” Brathwaite, 432
U.S. at 116, 97 S. Ct. at 2254.
Accordingly, because the extrajudicial identification procedure
passed constitutional muster, it follows that the in-court identification
bore no taint. Thus, we find no error and affirm.
Affirmed.
))))))))))))))))))
1

A later DNA analysis yielded the conclusion A.L. was the source of the blood.
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966).
3
McWilliams waived his right to trial by jury.
4
In this jurisprudential arena, the words “impermissibly,” “unnecessarily,” and
“unduly” have been used interchangeably. See, e.g., Manson v. Brathwaite, 432 U.S.
98, 108, 97 S. Ct. 2243, 2250, 53 L. Ed. 2d 140 (1977); Green v. Loggins, 614 F.2d 219,
223 (9th Cir. 1980).
5
“The vagaries of eyewitness identification are well-known; the annals of criminal
law are rife with instances of mistaken identification.” United States v. Wade, 388 U.S.
218, 228, 87 S. Ct. 1926, 1933, 18 L. Ed. 2d 1149 (1967). “A major factor contributing
to the high incidence of miscarriage of justice from mistaken identification has been the
degree of suggestion inherent in the manner in which the prosecution presents the
suspect to witnesses for pretrial identification.” Id. Thus, given “the concern that the
jury not hear eyewitness testimony . . . reliability is the linchpin in determining the
admissibility of identification testimony.” Brathwaite, 432 U.S. at 112-14, 97 S. Ct. at
2252-53. “[F]or evidence with some element of untrustworthiness is customary grist
for the jury mill. Juries are not so susceptible that they cannot measure intelligently the
weight of identification testimony that has some questionable feature.” Id. at 116, 97
S. Ct. at 2254.
*
*
*
2

Jurisdiction—Service of process—Where trial court found that
verified return of service was regular on its face, burden shifted to
defendant to show that service was defective—Unsworn argument by
counsel is not evidence and does not rise to level of clear and convincing
evidence that service was not validly executed—Trial court properly
denied motion to quash service and dismiss
MORALES LAW GROUP, P.A., Appellant, v. TRES RODMAN, Appellee. 3rd
District. Case No. 3D19-1552. L.T. Case No. 15-26669. Opinion filed May 20, 2020.
An Appeal from the Circuit Court for Miami-Dade County, Bronwyn C. Miller and
Carlos Guzman, Judges. Counsel: Marisol Morales (San Juan, PR), for appellant. Ader
& Hitt, P.A., and Elizabeth B. Hitt, for appellee.

(Before EMAS, C.J., and FERNANDEZ, and HENDON, JJ.)
(FERNANDEZ, J.) Defendant Morales Law Group, P.A. (“Morales
Law”) appeals the trial court’s Final Judgment, as well as the court’s
Order on Defendant’s Motion to Quash Service and Dismiss, claiming
that service was improper. We affirm the trial court’s Final Judgment,
as well as the Order on Defendant’s Motion to Quash Service and
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Dismiss, because the service of process was valid on its face, and
Morales Law failed to present clear and convincing evidence that
service was defective.
Plaintiff Tres Rodman filed suit against Morales Law in MiamiDade Circuit Court in November 2015. Thereafter, Morales Law was
formally served with a summons and complaint in Rodman’s action.
The process server effectuated service by providing the documents to
an employee of Morales Law, who was sitting at the law firm’s front
desk when she was served.
Morales Law failed to respond to Rodman’s complaint, so the trial
court entered an order of default against Morales Law. After a jury
trial, where the jury awarded Rodman $50,000.00 in damages, the trial
court entered Final Judgment for Rodman for $50,000.00, plus
statutory interest.
Approximately nine months later, Morales Law filed a Motion to
Quash Service and Dismiss alleging, in part, that service was not
properly effected on its employee. At the hearing before the trial court,
Morales Law presented no evidence, and relied solely on argument of
its counsel. Thereafter, the trial court denied Morales Law’s motion to
quash service and dismiss. This appeal followed.
The party invoking the court’s jurisdiction has the burden of
proving proper service of process. Re-Employment Servs., Ltd. v. Nat’l
Loan Acquisitions Co., 969 So. 2d 467, 471 (Fla. 5th DCA 2007). “If
the return [of service] is regular on its face, then the service of process
is presumed to be valid and the party challenging service has the
burden of overcoming that presumption by clear and convincing
evidence.” Id.; see also Koster v. Sullivan, 160 So. 3d 385, 389 (Fla.
2015). Moreover, “a defendant may not impeach the validity of the
summons with a simple denial of service, but must present ‘clear and
convincing evidence’ to corroborate his denial.” Telf Corp. v. Gomez,
671 So. 2d 818, 819 (Fla. 3d DCA 1996). Evidence must be submitted
that corroborates the defendant’s denial of service. Slomowitz v.
Walker, 429 So. 2d 797, 799 (Fla. 4th DCA 1983).
In the present case, the trial court found that the verified return of
service was regular on its face. Therefore, the burden then shifted to
Morales Law to show that service was defective. Coutts v. Sabadell
United Bank, N.A., 199 So. 3d 1099, 1101 (Fla. 3d DCA 2016).
Morales Law did not proffer any evidence at the hearing, either by
affidavit, sworn testimony, documents, or other competent evidence,
to counter the valid service on its employee. Moreover, Morales Law’s
counsel’s unsworn argument is not evidence and does not rise to the
level of clear and convincing evidence that service was not validly
executed. Concerned Citizens for Judicial Fairness, Inc. v. Yacucci,
162 So. 3d 68, 72 (Fla. 4th DCA 2014); Telf Corp., 671 So. 2d at 819;
Slomowitz, 429 So. 2d at 799. Because Morales Law did not submit
any evidence challenging the facts contained in the return of service,
the law firm did not meet its burden.
Accordingly, the trial court properly denied Morale Law’s motion,
and we affirm that denial, as well as the final judgment entered below.
Affirmed.
*
*
*
Criminal law—Sentencing—Mitigation—Jurisdiction—Trial court
lacked jurisdiction to mitigate sentence in response to motion that was
filed more than 60 days after defendant was sentenced to negotiated
term of incarceration pursuant to a plea agreement—Although state
failed to apprise lower court of untimeliness of mitigation motion, party
cannot confer jurisdiction on trial court by waiver, acquiescence,
estoppel, or consent
THE STATE OF FLORIDA, Petitioner, v. ALICIA GARCIA, Respondent. 3rd
District. Case No. 3D18-1984. L.T. Case Nos. 13-23196,12-12412,12-124, & 1212413. A Writ of Certiorari to the Circuit Court for Miami-Dade County, Eric Wm.
Hendon, Judge. Counsel: Ashley Moody, Attorney General, and Brian H. Zack,
Assistant Attorney General, for petitioner. Elio Vazquez, for respondent.
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(Before SALTER, MILLER, and LOBREE, JJ.)
(PER CURIAM.) Petitioner, the State of Florida, seeks a writ of
certiorari to quash an order mitigating the sentence imposed against
respondent, Alicia Garcia. The motion upon which relief was
premised was filed more than sixty days after Garcia was sentenced to
a negotiated term of incarceration pursuant to a plea agreement.
Under Florida Rule of Criminal Procedure 3.800, “[a]fter the
passage of [sixty] days from imposition of the sentence, the trial court
[loses] jurisdiction to modify the [legal] sentence.” State v. Sutton, 371
So. 2d 717, 718 (Fla. 2d DCA 1979) (citations omitted); see Fla. R.
Crim. P. 3.800(c) (“A court may reduce or modify to include any of
the provisions of chapter 948, Florida Statutes, a legal sentence
imposed by it, sua sponte, or upon motion filed, within [sixty] days
after the imposition.”).1 Although here, the State failed to duly apprise
the lower tribunal of the untimeliness of the mitigation motion,
instead raising the issue for the first time in the instant petition, “it is
well settled that a [party] cannot confer jurisdiction on the trial court
by waiver, acquiescence, estoppel, or consent since jurisdiction is
established solely by general law.” White v. State, 404 So. 2d 804, 805
(Fla. 2d DCA 1981) (citations omitted). Accordingly, we are constrained to grant relief and quash the order under review. See State v.
Sotto, 348 So. 2d 1222, 1223 (Fla. 3d DCA 1977) (granting certiorari
relief because “[t]he sixty day time periods under Fl[orida] R[ule of]
Crim[inal] P[rocedure] 3.800(b) had elapsed at the time the mitigation
orders were entered”); see also Kiriazes v. State, 798 So. 2d 789, 794
(Fla. 5th DCA 2001) (“More than sixty days had passed since the
original sentence was imposed and thus, under rule 3.800(c), the trial
court had no jurisdiction to correct the error.”); State v. Baca, 707 So.
2d 766, 767 (Fla. 2d DCA 1998) (“The motion for reconsideration
was filed over thirty days after the denial of the motion and outside of
the sixty-day limit provided in rule 3.800(c). Accordingly, the trial
court did not have jurisdiction on October 30, 1996, to reduce [the
defendant’s] sentence.”) (citation omitted).
Certiorari granted. Order quashed.
))))))))))))))))))
1
In 1996, Florida Rule of Criminal Procedure was amended to add a new
subdivision (b), the “existing subdivision (b) was renumbered as subdivision (c).” Fla.
R. Crim. P. 3.800, committee note (1996).

*
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Criminal law—Sentencing—Correction—Claim attacking conviction
is properly raised in rule 3.850 motion, not rule 3.800(a) motion—Even
if motion were treated as one filed under rule 3.850, motion would have
been untimely
RAUDEL E. ROBINSON, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D18-2336. L.T. Case No. 05-5281A. May 20, 2020. An Appeal
under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit Court for
Miami-Dade County, Mark Blumstein, Judge. Counsel: Raudel E. Robinson, in proper
person. Ashley Moody, Attorney General, and Jonathan Tanoos and Gabrielle Raemy
Charest-Turken, Assistant Attorneys General, for appellee.

(Before LOGUE, SCALES, and HENDON, JJ.)
(HENDON, J.) Raudel E. Robinson appeals from the summary denial
of his motion to correct illegal sentence filed pursuant to Florida Rule
of Criminal Procedure 3.800(a). We affirm the order under review
based on the authority of Pedroza v. State, 45 Fla. L. Weekly S93 (Fla.
Mar. 12, 2020). Robinson raised an additional issue in his 3.800(a)
motion that the trial court failed to address in the order under review.
Although this Court would usually remand to the trial court to
consider the issue that was not addressed in its order, see McFarlane
v. State, 957 So. 2d 714 (Fla. 3d DCA 2007), we do not do so because
remanding would be futile. The additional claim is not cognizable in
rule 3.800(a) motion as it attacks his conviction, not the legality of his
sentence. As the claim attacks his conviction, the claim should have
been raised in a rule 3.850 motion. Even if the trial court would have

treated the rule 3.800(a) motion as rule 3.850 motion, the motion
would have been untimely filed as it was not filed within the two-year
limit set forth in rule 3.850.
Affirmed.
*
*
*
Homeowners associations—Assessments—Liens—Liability of
successful bidder at mortgage foreclosure sale—Trial court properly
found that, under the language adopted by the association in its
declaration, purchaser was not liable for any of past due assessments,
attorney’s fees, and/or costs that accrued prior to issuance of certificate
of title
OLD CUTLER LAKES BY THE BAY COMMUNITY ASSOCIATION, INC.,
Appellant, v. SRP SUB, LLC, Appellee. 3rd District. Case No. 3D19-528. L.T. Case
No. 13-36649. May 20, 2020. An Appeal from the Circuit Court for Miami-Dade
County, Jacqueline Hogan Scola, Judge. Counsel: Paige Law Group, P.A., and Robert
E. Paige, for appellant. Tepps Treco, and William A. Treco (Sunrise), for appellee.

(Before EMAS, C.J., and FERNANDEZ and HENDON, JJ.)
(HENDON, J.) Old Cutler Lakes by the Bay Community Association,
Inc. (“Association”) appeals from an amended final judgment entered
against it and in favor of SRP SUB, LLC (“SRP SUB) on SRP SUB’s
action for declaratory relief and on the Association’s counterclaim to
foreclose its homeowners association lien. We affirm.
SRP SUB was the successful bidder at a foreclosure sale on a first
mortgage held by Wells Fargo. After the Miami-Dade County Clerk
issued the certificate of title, SRP SUB filed an action for declaratory
relief, seeking a determination as to its liability for assessments that
accrued prior to the issuance of the certificate of title. Thereafter, the
Association filed a counterclaim to foreclose the homeowners
association lien for assessments that accrued prior to the issuance of
the certificate of title. SRP SUB had paid all assessments that have
accrued after the issuance of the certificate of title.
At the non-jury trial, the parties agreed that SRP SUB’s liability for
assessments that accrued prior to the issuance of the certificate of title
hinged on the trial court’s interpretation of several provisions of the
Declaration of Covenant and Restrictions of Old Cutler Lakes by the
Bay (“Declaration”), specifically Article VI, Sections 1; Article VI,
Section 10; and Article VIII(b), which provide as follows:
VI. COVENANTS FOR MAINTENANCE ASSESSMENTS.
Section 1. Creation of the Lien and Personal Obligation of
Assessments. The Developer, for each Unit owned by it within the
Development, hereby covenants and each member of a member
association as an Owner of a Unit (by acceptance of a deed therefore,
whether or not it shall be so expressed in any such deed or other
conveyance) including any purchaser at a judicial sale, shall hereafter
be deemed to covenant and agree to pay to the Association any annual
assessments or charges, and any special assessments for capital
improvements or major repair; such assessments to be fixed, established and collected from time to time as hereinafter provided. All such
assessments, together with interest thereon from the due date at the rate
of eighteen (18%) percent per annum and costs of collection thereof
(including reasonable attorneys’ fees), shall be a charge on the land
and shall be a continuing lien upon the Unit(s) against which each such
assessment is made, and shall also be the personal obligation of the
Owner. No Owner may waive or otherwise escape liability for the
assessment provided for herein by non-use of the Common Areas or
by abandonment.
....
Section 10. Subordination of the Lien to Mortgages. The lien of the
assessments provided for herein shall be a lien superior to all other
liens save and except tax liens and mortgage liens, provided said
mortgage liens are first liens against the property encumbered thereby,
subject only to tax liens, and said first mortgage secures an indebtedness which is amortized on monthly or quarter-annual payments over
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a period of not less than ten (10) years. The sale or transfer of any Lot
pursuant to the foreclosure or any proceeding in lieu thereof of a first
mortgage meeting the above qualifications, shall extinguish the lien
of such assessments as to payments which became due prior to such
sale or transfer. No sale or transfer shall relieve such Lot from liability
for any assessments thereafter becoming due or from the lien thereof.
....
VIII. MORTGAGEE PROTECTION.
The following provisions are added hereto (and to the extent these
added provisions conflict with any other provisions of the Declaration,
these added provisions shall control):
....
(b) Each first Mortgagee of a Mortgage encumbering any Unit
which obtains title to such Unit pursuant to the remedies provided in
such Mortgage or by foreclosure of such Mortgage, shall take title to
such Unit free and clear of any claims of unpaid assessments or
charges against such Unit which accrued prior to the acquisition of
title to such Unit by the Mortgagee.

In addition to these provisions, SRP SUB also relied on this court’s
opinion in Beacon Hill Homeowners Ass’n, Inc. v. Colfin Ah-Florida
7, LLC, 221 So. 3d 710 (Fla. 3d DCA 2017), which also addressed the
Declaration of Covenant and Restrictions of Old Cutler Lakes by the
Bay, and specifically, Article VI, Section 10. This court held as
follows:
The case before us is exactly on point with Pudlit [2 Joint Venture,
LLP v. Westwood Gardens Homeowners Association, Inc. 169 So. 3d
145 (Fla. 4th DCA 2015)]. The joint and several liability of section
720.3085(2)(b) was not incorporated into the terms of the [Association’s] Declaration[ ]. Accordingly, under the language adopted by the
[Association] in [its] Declaration[ ], Colfin was not liable for any past
due assessments, attorney’s fees, or costs of the prior owner when it
purchased the property in question at the foreclosure sale, for the
reasons set forth in Pudlit.

Beacon Hill, 221 So. 3d at 713 (footnote omitted).
In the instant case, the trial court’s amended final judgment sets
forth a thorough and well-reasoned analysis of the relevant provisions
in the Declaration and the application of Beacon Hill. In our de novo
review, we find no error in the trial court’s interpretation of the
relevant provisions, and agree with the trial court’s determination that
SRP SUB is not liable for any of the past due assessments, attorney’s
fees and/or costs that accrued prior to the issuance of the certificate of
title. Accordingly, we affirm the amended final judgment. The
remaining arguments raised by the Association do not merit discussion.
Affirmed.
*
*
*
Criminal law—Habeas corpus—Petitioner not entitled to relief on
claim that state violated his constitutional right to due process of law by
deceiving him into waiving his right to pursue his direct appeal, which
he voluntarily dismissed in reliance upon negotiated plea agreement
that state purportedly later dishonored—Petition, which was filed
nearly eight years after appeal was voluntarily dismissed, appears to
be attempt to revive an untimely post conviction claim, and petitioner
did not demonstrate that relief was necessary to prevent manifest
injustice or denial of due process
GIOSBEL HECHEVARRIA-FIGUERRO, Petitioner, v. THE STATE OF FLORIDA,
Respondent. 3rd District. Case No. 3D20-0495. L.T. Case No. 08-40953. Opinion filed
May 20, 2020. A Case of Original Jurisdiction—Habeas Corpus. Counsel: Giosbel
Hechevarria-Figuerro, in proper person. Ashley Moody, Attorney General, and
Michael W. Mervine, Assistant Attorney General, for respondent.

(Before SALTER, SCALES, and MILLER, JJ.)
(MILLER, J.) Petitioner, Giosbel Hechevarria-Figuerro, seeks a writ
of habeas corpus, contending the State violated his constitutional right
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to due process of law by deceiving him into waiving his right to pursue
his direct appeal.1 See Amend. XIV, § 1, U.S. Const.; Art. I, § 9, Fla.
Const. In his petition, petitioner asserts he voluntarily dismissed his
appeal in reliance upon a negotiated plea agreement that was later
dishonored. For the reasons set forth below, we deny relief.
FACTS AND PROCEDURAL HISTORY
After a jury found him guilty of armed home invasion robbery,
aggravated battery, and aggravated assault, petitioner was sentenced
to concurrent terms in the state penitentiary of life, fifteen years, and
five years on the respective counts. He timely filed a direct appeal.
During the pendency of the appeal, petitioner engaged in plea
negotiations with the State. Citing those ongoing conciliatory efforts,
petitioner voluntarily dismissed his appeal and, purportedly, provided
substantial assistance meriting a reduction in sentence. The parties
then appeared before the trial court, jointly requesting a mitigation of
the previously imposed life sentence to a term of fifteen years of
incarceration. The court flatly rejected the proposed resolution.2
Petitioner subsequently filed a petition for writ of habeas corpus,
seeking a belated appeal, or, in the alternative, a reinstatement of his
original appeal, alleging that counsel was ineffective in advising him
to file a voluntary dismissal. This court relinquished jurisdiction to the
trial court for the appointment of a special commissioner to issue an
order to show cause, conduct an evidentiary hearing, if warranted, and
assemble an appropriate report and recommendation concerning
petitioner’s entitlement to a belated or reinstated appeal.3
During the period of relinquishment, the State and petitioner, aided
by court-appointed counsel, again embarked upon a course of
negotiations. The parties then appeared before the lower tribunal and
announced they had reached an agreement. The terms of the plea
bargain, essentially involving a guilty plea, followed by a reduction in
the life sentence to twenty-five years with a ten-year minimum
mandatory, were dictated into the record. Acceptance was conditioned
upon petitioner’s assent to abandoning his unresolved petition for
belated appeal.
The trial court acquiesced to the agreed-upon terms and vacated the
original sentence. After conducting a protracted and comprehensive
plea colloquy and administering a written waiver of rights, the lower
tribunal accepted petitioner’s plea of guilty and ratified the negotiated
reduction in sentence.
Petitioner duly submitted a notice of voluntary dismissal of the
outstanding habeas petition in the trial court. This court subsequently
issued an order to show cause as to why the petition should not be
dismissed. Petitioner failed to respond. Accordingly, the petition was
dismissed.
Nine months later, petitioner filed a motion for postconviction
relief alleging ineffective assistance of counsel pursuant to Florida
Rule of Criminal Procedure 3.850. The motion was summarily denied
and affirmed on appeal. See Hechevarria-Figuerro v. State, 291 So. 3d
977 (Fla. 3d DCA 2019). The instant petition ensued. Petitioner now
alleges the State failed to honor the plea agreement negotiated in
anticipation of the voluntary dismissal of his appeal.
LEGAL ANALYSIS
“Article I, Section 13 of the Florida Constitution mandates the
availability of the writ of habeas corpus.” 2 Fla. Practice, Appellate
Practice § 9.6 (2019); see Art. I, § 13, Fla. Const. By way of the writ,
“an appellate court has the authority to correct a ‘manifest injustice.’ ”
Dickerson v. State, 204 So. 3d 544, 545 (Fla. 5th DCA 2016) (citation
omitted). “[T]he availability of adversarial judicial review in the form
of habeas proceedings serves as a backup plan to protect against
erroneous deprivations of liberty.” J.R. v. Hansen, 736 F.3d 959, 969
(11th Cir. 2013) (citation omitted). However, it “may not be used to . . .
raise issues which would be untimely if considered as a motion for
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postconviction relief under rule 3.850.” Barnard v. State, 949 So. 2d
250, 251 (Fla. 3d DCA 2007) (citing Baker v. State, 878 So. 2d 1236,
1245-46 (Fla. 2004)).
Here, the “deception” of which petitioner complains occurred
when he voluntarily dismissed his direct appeal, nearly eight years
ago. As his judgment and sentence became final upon our recognition
of the dismissal, the petition appears to be a thinly veiled effort to
revive an untimely postconviction claim. See Jones v. State, 922 So.
2d 1088, 1090 (Fla. 4th DCA 2006) (“[W]ithout a timely notice of
appeal or without the granting of a belated appeal, [the] convictions
and sentences became final thirty days after being imposed.”) (citation
omitted).
Nonetheless, as petitioner correctly urges, “to prevent a manifest
injustice and a denial of due process, relief may be afforded even to a
litigant raising a successive” or untimely claim, we examine the merits
of the petition. Stephens v. State, 974 So. 2d 455, 457 (Fla. 2d DCA
2008) (citations omitted); see also State v. McBride, 848 So. 2d 287,
292 (Fla. 2003) (“[C]ollateral estoppel will not be invoked to bar relief
where its application would result in a manifest injustice.”).
In the instant case, notwithstanding the fact that a trial judge is
vested with the sole discretion to reduce or mitigate a sentence, the
State indeed recommended the fifteen-year sentence. See Childers v.
State, 972 So. 2d 307, 309 (Fla. 2d DCA 2008) (“A rule 3.800(c)
motion [for reduction or modification of sentence] is directed to a
circuit court’s absolute discretion.”) (citation omitted); Fla. R. Crim.
P. 3.800(c). The same was rejected by the lower tribunal, thus no
prosecutorial misconduct may be imputed. See State v. Newsome, 549
So. 2d 818, 818 (Fla. 2d DCA 1989) (“The trial court has the discretion to accept or reject the terms of a plea agreement.”) (citation
omitted).
Further “[a] defendant is bound by his sworn answers during a plea
colloquy.” Alfred v. State, 71 So. 3d 138, 139 (Fla. 4th DCA 2011)
(citation omitted). Consequently, “[w]hen a criminal defendant has
solemnly admitted in open court that he is in fact guilty of the offense
with which he is charged, he may not thereafter raise independent
claims relating to the deprivation of constitutional rights that occurred
prior to the entry of the guilty plea.” Tollett v. Henderson, 411 U.S.
258, 267, 93 S. Ct. 1602, 1608, 36 L. Ed. 2d 235 (1973). Here, while
poised to receive a ruling on his entitlement to belated appeal,
petitioner yet again abandoned his effort.4 Hence, by pleading guilty
and voluntarily renouncing his right to appellate review, he necessarily forsook his right to assert the instant due process claim. See
Robinson v. State, 373 So. 2d 898, 902 (Fla. 1979) (“Once a defendant
enters a plea of guilty, the only points available for an appeal concern
actions which took place contemporaneously with the plea. A plea of
guilty cuts off any right to an appeal from court rulings that preceded
the plea in the criminal process including independent claims relating
to deprivations of constitutional rights that occur prior to the entry of
the guilty plea.”); see also Smith v. State, 21 So. 3d 72, 76 (Fla. 1st
DCA 2009) (“It is well-settled that when a court determines whether
an allegation is conclusively refuted by the record, it may rely on the
sworn testimony the defendant has given in a plea colloquy . . . As
long as the defendant’s sworn testimony at the plea colloquy is
specific enough to refute the allegations made in a post-plea motion,
it may form the basis for a determination that the allegation is
conclusively refuted by the record.”) (citation omitted).
Consequently, finding no “obviously unfair,” “shocking to the
conscience,” Hayes v. State, 404 P.3d 676, 679 (Kan. 2017), “clear or
openly unjust act,” or “extraordinary and fundamental flaw in the plea
proceedings,” evincing manifest injustice, we deny the petition for
writ of habeas corpus. State v. Hodges, 101 N.E.3d 1045, 1049 (Ohio
Ct. App. 2017).
Petition denied.
))))))))))))))))))

1
Although designated as a petition for writ of mandamus, we treat the instant
petition as a petition for writ of habeas corpus. See Fla. R. App. P. 9.040(c) (“If a party
seeks an improper remedy, the cause shall be treated as if the proper remedy had been
sought; provided that it shall not be the responsibility of the court to seek the proper
remedy.”).
2
“[A] judge is never bound . . . by the [plea] negotiations which occur between the
prosecuting attorney and the defense counsel.” Davis v. State, 308 So. 2d 27, 29 (Fla.
1975); see Jernigan v. State, 608 So. 2d 569, 570 (Fla. 1st DCA 1992) (“A trial judge
is not obligated to accept a plea agreement which binds it to a specific sentence.”)
(citation omitted).
3
See generally Staley v. State, 12 So. 3d 778, 780 (Fla. 1st DCA 2009) (“Henceforth,
when we determine that a petition for belated appeal grounded on the alleged actions
or inactions of trial counsel is legally sufficient, we will at that point relinquish
jurisdiction to the lower tribunal for the purpose of appointing a special master to issue
an order to show cause directed to the State Attorney, conduct an evidentiary hearing
if warranted by the [S]tate’s response, and issue an appropriate report and recommendation concerning the petitioner’s entitlement to a belated appeal.”).
4
In the voluntary dismissal, as penned, petitioner “agree[d] to serve [the] [twentyfive] year sentence” he now seeks to avoid.

*

*

*

SALVADOR GUERRA, Appellant, v. WELLS FARGO BANK, N.A., Appellee. 3rd
District. Case No. 3D19-913. L.T. Case No. 13-14229. Opinion filed May 20, 2020. An
Appeal from the Circuit Court for Miami-Dade County, Jacqueline Hogan Scola,
Judge. Counsel: Wesoloski Carlson, P.A., and Erik D. Wesoloski, for appellant. Liebler
Gonzalez & Portuondo, Tricia J. Duthiers and Elizabeth A. Henriques, for appellee.

(Before EMAS, C.J., and FERNANDEZ, and HENDON, JJ.)
(PER CURIAM.) Recognizing that the trial court’s order was based on
Wells Fargo’s abandonment, through counsel during the hearing on
March 18, 2019, of its right to seek a deficiency judgment against
appellant, we affirm without further discussion.
*
*
*
ANDY JESUS RODRIGUEZ and SIRLATHIAN CROSS, Appellants, v. THE STATE
OF FLORIDA, Appellee. 3rd District. Case Nos. 3D17-1212 and 3D17-922. L.T. Case
Nos. 09-32799 and 94-27383A. Opinion filed May 20, 2020. Appeals under Florida
Rule of Appellate Procedure 9.141(b)(2) from the Circuit Court for Miami-Dade
County, Dava J. Tunis and Teresa Mary Pooler, Judges. Counsel: Carlos J. Martinez,
Public Defender, and Jonathan Greenberg, Assistant Public Defender, for appellants.
Ashley Moody, Attorney General, and Jonathan Tanoos and Linda Katz, Assistant
Attorneys General, for appellee.

(Before EMAS, C.J., and SCALES and LINDSEY, JJ.)
(PER CURIAM.) Affirmed. See Pedroza v. State, 45 Fla. L. Weekly
S93 at *6 (Fla. Mar. 12, 2020) (clarifying Kelsey v. State, 206 So. 3d
5 (Fla. 2016), receding from Johnson v. State, 215 So. 3d 1237, 1243
(Fla. 2017) and holding that “a juvenile offender’s sentence does not
implicate Graham [v. Florida, 560 U.S 49 (2010)] and therefore
Miller [v. Alabama, 567 U.S. 460 (2012)], unless it meets the threshold
requirement of being a life sentence or the functional equivalent of a
life sentence”) (additional citation omitted).
*
*
*
ANGEL BARREIROS, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D18-2625. L.T. Case No. 84-29146. Opinion filed May 20, 2020.
An Appeal under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit
Court for Miami-Dade County, Lourdes Simon, Judge. Counsel: Angel Barreiros, in
proper person. Ashley Moody, Attorney General, and Linda Katz, Assistant Attorney
General, for appellee.

(Before LOGUE, HENDON and LOBREE, JJ.)
(PER CURIAM.) Affirmed. See Consalvo v. State, 3 So. 3d 1014,
1016 (Fla. 2009) (DNA testing not required where defendant does not
meet burdens to demonstrate nexus between potential results of testing
on each piece of evidence and issues in case and reasonable probability
of acquittal or lesser sentence if DNA evidence had been admitted at
trial).
*
*
*
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ORENTHIUS JAVON HARRIS, Appellant, v. THE STATE OF FLORIDA, Appellee.
3rd District. Case No. 3D19-420. L.T. Case No. 96-37915. May 20, 2020. An Appeal
under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit Court for
Miami-Dade County, Alberto Milian, Judge. Counsel: Orenthius Javon Harris, in
proper person. Ashley Moody, Attorney General, and Linda Katz, Assistant Attorney
General, for appellee.
(Before LOGUE, SCALES, and HENDON, JJ.)
(PER CURIAM.) Affirmed. See Pedroza v. State, 45 Fla. L. Weekly S93 (Fla. Mar. 12,
2020).

*

*

*

RODOLFO ALBELO, Appellant, v. THE STATE OF FLORIDA, Appellee. 3rd
District. Case No. 3D20-0705. L.T. Case No. 79-667B. Opinion filed May 20, 2020.
An Appeal under Florida Rule of Appellate Procedure 9.141(b)(2) from the Circuit
Court for Miami-Dade County, Cristina Miranda, Judge. Counsel: Rodolfo Albelo, in
proper person. Ashley Moody, Attorney General, for appellee.
(Before EMAS, C.J., and GORDO and LOBREE, JJ.)
(PER CURIAM.) Affirmed. See Albelo v. State, 859 So. 2d 1275 (Fla. 3d DCA 2003)
(citing Fernandez v. State, 683 So.2d 149 (Fla. 3d DCA 1996)).

*

*

*

Insurance—Homeowners—Attorney’s fees—Prevailing party—
Contingency fee multiplier—In determining whether relevant market
required contingency fee multiplier to obtain competent counsel, trial
court erred in considering plaintiff’s actual difficulty in locating
counsel rather than looking at the relevant market itself—Trial court
erred in analyzing whether counsel was able to mitigate risk of
nonpayment where instead of relying on undisputed evidence that
plaintiff could not afford an hourly fee, the trial court relied on the
likelihood of success—Likelihood of success is to be considered in
determining range of multiplier rather than whether risk of nonpayment is mitigated
BRIAN WESSON and BRANDY WESSON, Appellants/Cross-Appellees, v.
FLORIDA PENINSULA INSURANCE COMPANY, Appellee/Cross-Appellant. 1st
District. Case No. 1D19-1559. May 20, 2020. On appeal from the Circuit Court for
Walton County. Jeffrey E. Lewis, Judge. Counsel: J. Phillip Warren of Taylor, Warren
& Weidner, P.A., Pensacola; C. Phil Hall of Phil Hall, P.A., Pensacola, for
Appellants/Cross-Appellees. Mark D. Tinker of Cole, Scott & Kissane, P.A., Tampa,
for Appellee/Cross-Appellant.

(PER CURIAM.) Following a fire loss, the Wessons filed suit against
their homeowner’s insurance company, Florida Peninsula, for breach
of contract. The trial court entered a consent final judgment, and the
Wessons moved for attorney’s fees pursuant to section 627.428,
Florida Statutes.
The parties stipulated to a fee award of $200,000 and $10,000 in
taxable costs. After an evidentiary hearing, the trial court held the
Wessons were not entitled to a contingency fee multiplier. The
Wessons appealed. Our disposition of companion case 1D18-4407
moots Florida Peninsula’s cross-appeal.
Joyce v. Federated National Insurance Company, 228 So. 3d 1122
(Fla. 2017), determines whether a court may apply a contingency fee
multiplier to an award of attorney’s fees to a prevailing party. Under
Joyce, we consider three factors in determining whether a contingency
fee multiplier is required: 1) whether the relevant market requires a
contingency fee multiplier to obtain competent counsel; 2) whether
the attorney was able to mitigate the risk of nonpayment in any way;
and 3) whether any of the factors set forth in Rowe* are applicable.
Joyce, 228 So. 3d at 1123-34.
Here, the lower court found the first factor, the relevant market, to
be the most significant. However, under Joyce the lower court should
not have considered the Wessons’ actual difficulty in locating an
attorney. In Joyce, the Fifth District had relied on the fact that it only
took one phone call for the Joyces to secure counsel. 228 So. 3d at
1139 (citing Federated Nat’l Ins. Co. v. Joyce, 179 So. 3d 492, 494
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(Fla. 5th DCA 2015)). The supreme court reversed and held the Fifth
District erred in looking at the Joyces’ “actual experience in the market
rather than looking at the relevant market itself . . . .” Joyce, 228 So. 3d
at 1134.
The trial court also erred in analyzing the second factor in Joyce,
mitigating the risk of non-payment. The trial court found counsel did
not face a substantial risk of nonpayment when the case was accepted
because even if they did not prevail under Coverage A, they could
recover fees and costs if they prevailed under Coverage C. Generally,
the controlling consideration in determining whether an attorney can
mitigate the risk of nonpayment under the second prong of Joyce is
whether the plaintiffs can afford a retainer or hourly fees. See Joyce,
228 So. 3d at 1125 (affirming lower court which relied on testimony
from the Joyces’ attorney that the Joyces told her they could not pay a
retainer, as well as testimony from the Joyces’ fee expert that there was
no meaningful way to have mitigated the risk of nonpayment in this
case); Eckhardt v. 424 Hintze Mgmt., LLC, 969 So. 2d 1219 (Fla. 1st
DCA 2007) (analyzing client’s ability to pay on an hourly basis when
considering risk of non-payment); Amisub (Am. Hosp.) Inc. v.
Hernandez, 817 So. 2d 870, 873 (Fla. 3d DCA 2002) (finding attorney
mitigated his risk of nonpayment when attorney and client renegotiated their fee and cost arrangement after first trial ended in adverse
directed verdict); Pompano Ledger, Inc. v. Greater Pompano Beach
Chamber of Commerce, Inc., 802 So. 2d 438, 439 (Fla. 4th DCA 2001)
(finding there was no risk of nonpayment where the insurance
company was paying the attorney’s fees); Wolfe v. Nazaire, 758 So. 2d
730, 734 (Fla. 4th DCA 2000) (finding there was no “risk of nonpayment” in the fee agreement where the agreement was for the defendant
to pay specified hourly rates for the lawyer’s time spent defending the
lawsuit).
Instead of relying on the undisputed evidence that the Wessons
could not afford an hourly fee, the trial court relied on the likelihood
of success under either Coverage A or Coverage C. However, the
likelihood of success is something that is considered in determining
the range of the multiplier rather than whether risk of non-payment is
mitigated. Joyce, 228 So. 3d at 1126.
While there is competent, substantial evidence present in the record
to support the trial court’s ruling, it is unclear to what extent the trial
court relied on improper considerations. Accordingly, we reverse and
remand for the trial court to consider if the Wessons are entitled to a
contingency fee multiplier without considering their actual experience
in locating an attorney and without considering the likelihood of
success as mitigating the risk of nonpayment.
REVERSED and REMANDED. (WOLF, KELSEY, and
WINOKUR, JJ., concur.)
))))))))))))))))))
*Florida Patient’s Comp. Fund v. Rowe, 472 So. 2d 1145 (Fla. 1985).
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Criminal law—Jurors—Inadvertently informing jury of defendant’s
prior crimes—Prospective juror, who worked as an x-ray technician at
all jails and prisons in Florida and bordering states, commenting
during voir dire that defendant “looked familiar” and that she “may
have done an x-ray on him”—Trial court did not abuse its discretion
when it declined to strike entire jury panel after prospective juror’s
comments where prospective juror never definitively said she knew
defendant or had contact with him, defendant passed on opportunity
to ask follow-up questions of prospective juror and panel to determine
if anyone’s impartiality was affected, and prospective juror was
ultimately not empaneled as a juror
RYAN ONEIL JOSEPH, Appellant, v. STATE OF FLORIDA, Appellee. 1st District.
Case No. 1D19-1705. May 20, 2020. On appeal from the Circuit Court for Leon
County. Robert E. Long, Judge. Counsel: Andy Thomas, Public Defender, and Ross S.
Haine II, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
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Attorney General, and Sharon S. Traxler, Assistant Attorney General, Tallahassee, for
Appellee.

(OSTERHAUS, J.) Ryan Oneil Joseph appeals a conviction and
sentence for possession of cannabis of more than 20 grams. He seeks
a new trial arguing that the trial court abused its discretion when it
declined to strike the jury panel after a prospective juror’s comments.
We affirm.
I.
Joseph was charged with two counts of possession of a controlled
substance with intent to sell or deliver, one count of possession of drug
paraphernalia, and one count of maintaining a place where controlled
substances are kept and sold. The charges arose out of a search warrant
executed upon a residence where varying amounts of cannabis and
other drugs were found.
During jury selection, a prospective juror said she worked as an xray technician at all the jails, prisons, and juvenile detention centers in
Florida, Georgia, and Alabama. She remarked during voir dire that the
defendant “looks familiar to me. I may have done an x-ray on him.”
Based on these comments, Joseph moved to strike the entire jury
panel, arguing that the comments created a reasonable doubt as to
whether any jurors could be impartial and fair in his trial. The trial
court denied the motion.
Joseph proceeded to trial and was acquitted of all but one count
where he was convicted of the lesser charge of possession of cannabis
of more than 20 grams. The trial court sentenced him to 24 months of
felony drug offender probation, including 60 days’ incarceration in
jail, followed by 12 months of regular probation.
II.
Joseph argues that the trial court erred in declining to strike the
entire jury panel following the prospective juror’s comments. We
review the denial of a motion to strike the jury panel for an abuse of
discretion. Morris v. State, 219 So. 3d 33, 41 (Fla. 2017). “A trial court
abuses its discretion when the decision is ‘arbitrary, fanciful, or
unreasonable.’ ” Payton v. State, 239 So. 3d 129, 131 (Fla. 1st DCA
2018) (quoting Huff v. State, 569 So. 2d 1247, 1249 (Fla. 1990)).
“Defendants have a constitutional right to a trial by an impartial
jury.” Holt v. State, 987 So. 2d 237, 239 (Fla. 1st DCA 2008). This
right is violated if jurors are “inadvertently informed that the defendant has other, pending charges.” Id. at 239-40; see also Jackson v.
State, 729 So. 2d 947, 950-51 (Fla. 1st DCA 1998) (finding reversible
error where defendant was being tried on single count, but judge asked
in jury’s presence whether the case was proceeding on all four counts).
These rights may also be violated “where the jury is inadvertently
informed that the defendant . . . is a convicted felon,” Evans v. State,
36 So. 3d 185, 186 (Fla. 4th DCA 2010), or is known by corrections
officers who serve on the venire. See Turner v. State, 51 So. 3d 542,
543 (Fla. 5th DCA 2010); Richardson v. State, 666 So. 2d 223, 224
(Fla. 2d DCA 1995).
Joseph relies on three cases. In Richardson, the Second District
reversed the trial court’s denial of the defendant’s motion to strike the
venire panel after a prospective juror, who worked as a corrections
officer, indicated that she knew the defendant from the correctional
institution. 666 So. 2d at 224 The Court took this statement from the
corrections officer to mean that the defendant was a convicted felon
who had served time, which prejudiced the jury venire panel. See id.
Similarly, in Turner, a prospective juror indicated that she knew
the defendant from her work as “a former corrections officer at the
Marion County Jail.” 51 So. 3d at 543. Some of the prospective jurors
were asked about the comments, and they understood them to mean
that the corrections officer knew the defendant from a past incarceration. See id. at 543. Under these circumstances, Turner was also
reversed and remanded for a new trial.
Finally, in Evans, a prospective juror indicated that he worked at
the county jail and knew the jointly tried defendants from work. 36 So.

3d at 185. The Fourth District took the comments as suggesting that
the defendants had prior criminal charges or convictions and also
granted a new trial. See id. at 186.
Here, different from these cases, the prospective juror never
definitively said that she knew Joseph or had contact with him. Rather,
she made the non-committal statement that the defendant “looks
familiar” and that they “may” have interacted in the course of her
work. After the comment was made, voir dire proceeded with Joseph
passing on the opportunity to ask clarifying follow-up questions of the
potential juror and panel to determine whether anyone’s impartiality
was affected. The potential juror who made the comment was not
ultimately empaneled as a juror.
Under these circumstances, we don’t have the same concerns about
whether the defendant received an impartial jury and a fair trial as in
the three cases cited above. In fact, Joseph was found not guilty on
three of the four counts charged by the State. And on count II, the jury
found him guilty of a lesser, possession charge. We don’t think the trial
court acted arbitrarily, fancifully, or unreasonably by denying
Joseph’s motion to strike the entire jury panel.
III.
The judgment and sentence are AFFIRMED. (JAY and
TANENBAUM, JJ., concur.)
*
*
*
Criminal law—Competency of defendant—Trial court erred by failing
to enter written order finding defendant competent to proceed
DEWEY NATHANIEL DAVIS, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-2314. May 20, 2020. On appeal from the Circuit Court for Bay
County. Christopher N. Patterson, Judge. Counsel: Andy Thomas, Public Defender, and
Megan Long, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Sharon Traxler, Assistant Attorney General, Tallahassee, for
Appellee.

(PER CURIAM.) The State correctly concedes that the trial court erred
by failing to enter a written order memorializing its oral finding that
appellant was competent to proceed at the time he entered his plea. A
written order is required. Flowers v. State, 143 So. 3d 459 (Fla. 1st
DCA 2014) (citing Fla. R. Crim. P. 3.212(b)). We remand for the trial
court to enter a nunc pro tunc order finding appellant was competent
to proceed at that time. Id. (WOLF, KELSEY, and WINOKUR, JJ.,
concur.)
*
*
*
Criminal law—Competency of defendant—Trial court erred by failing
to enter written order finding defendant competent to proceed
DUANE PHINEAS ROSHELL, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-2304. May 20, 2020. On appeal from the Circuit Court for
Escambia County. Gary L. Bergosh, Judge. Counsel: Andy Thomas, Public Defender,
and Jasmine Russell, Assistant Public Defender, Tallahassee, for Appellant. Ashley
Moody, Attorney General, and David Welch, Assistant Attorney General, Tallahassee,
for Appellee.

(PER CURIAM.) Appellant pleaded no contest to witness tampering
and battery. His sole argument in this appeal is that the trial court erred
by failing to memorialize in writing its oral finding that Appellant was
competent to proceed. The State concedes the court failed to enter a
written order as required by Florida law. We accordingly affirm
Appellant’s judgment and sentence, but remand for entry of a written,
nunc pro tunc order adjudicating him competent to proceed. See, e.g.,
Mullens v. State, 197 So. 3d 16, 37 (Fla. 2016) (remanding for a
written competency order despite a guilty plea); Dickey v. State, 224
So. 3d 862, 863 (Fla. 1st DCA 2017) (remanding for a written
competency order while affirming judgment and sentence).
AFFIRMED; REMANDED with directions. (WOLF and
WINOKUR, JJ., and COLAW, JAMES M., ASSOCIATE JUDGE,
concur.)
*
*
*
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JAX REFRIGERATION, INC., Appellant, v. RAYMOND D. CHIN, an individual,
KERRY T. MOWLAM, an individual, and KR MECHANICAL, LLC, a Florida
limited liability company, Appellees. 1st District. Case No. 1D19-1673. May 20, 2020.
On appeal from the Circuit Court for Duval County. Katie L. Dearing, Judge. Counsel:
M. Scott Thomas and Armando Nozzolillo of Burr & Forman, LLP, Jacksonville, for
Appellant. Robert B. George of The Liles Firm, P.A., Jacksonville, for Appellees.

(PER CURIAM.) AFFIRMED. (LEWIS and WINOKUR, JJ., concur;
MAKAR, J., concurs with opinion.)
))))))))))))))))))

(MAKAR, J., concurring.) Affirmance of the trial court’s detailed and
thorough order, which denied temporary injunctive relief, means only
that the plaintiff is not entitled to what is considered extraordinary
relief at the outset of the litigation. Provident Mgmt. Corp. v. City of
Treasure Island, 796 So. 2d 481, 485 (Fla. 2001) (“a temporary
injunction constitutes extraordinary relief”). It does not mean that the
plaintiff is without remedy in the form of damages against the
defendants upon due process and proper proof at trial. Just as a “party
successfully obtaining temporary injunctive relief can still lose the
case,” a “party whose application for temporary injunctive relief is
denied can still prevail on the merits.” Bruce J. Berman & Peter D.
Webster, 4 Fla. Prac., Civil Procedure § 1.610:9 (2020). The trial
court heard extensive testimony, made credibility determinations, and
found that the plaintiffs are substantially likely to succeed on the
merits of their breach of loyalty claim, but concluded that damages
were an adequate remedy at law, rendering temporary injunctive relief
unavailable. Of course, the trial court’s initial factual findings and
legal conclusion as to the likelihood of success on this one claim are
not dispositive and further factual development of the parties’ pre- and
post-termination conduct may dispel, confirm, or augment this claim
as well as other claims and defenses. Ladner v. Plaza Del Prado
Condo. Ass’n, Inc., 423 So. 2d 927, 929 (Fla. 3d DCA 1982)
(“Because a party is not required to prove his case in full at a preliminary injunction hearing, the findings of fact and conclusions of law
made by the court at that hearing are not binding at the trial on the
merits.”).
*
*
*
MICHAEL ANDREW WHITE, Appellant, v. TOWN OF INGLIS FLORIDA,
Appellee. 1st District. Case No. 1D20-0922. May 20, 2020. On appeal from the Circuit
Court for Levy County. Susanne Wilson Bullard, Judge. Counsel: Amanda C. Micallef
of the Law Offices of Amanda C. Micallef, P.A., Dunnellon, for Appellant. Norm D.
Fugate, Williston, for Appellee.

(PER CURIAM.) The Court having determined that the notice of
appeal failed to invoke its jurisdiction in a timely manner, Appellee’s
motion to dismiss, filed April 13, 2020, is granted and the appeal is
dismissed for lack of jurisdiction. (WOLF, MAKAR, and NORDBY,
JJ., concur.)
*
*
*
ALEXANDER M ALBRITTON, Appellant, v. STATE OF FLORIDA, Appellee. 1st
District. Case No. 1D19-0209. May 20, 2020. On appeal from the Circuit Court for
Alachua County. Phillip A. Pena, Judge. Counsel: Andy Thomas, Public Defender, and
Justin Karpf, Assistant Public Defender, Tallahassee, for Appellant. Ashley Moody,
Attorney General, and Tabitha R. Herrera, Assistant Attorney General, Tallahassee, for
Appellee.

ON MOTION FOR REHEARING
[Original Opinion at 45 Fla. L. Weekly D283a]
(PER CURIAM.) The motion for rehearing is granted. The previous
opinion issued herein on February 6, 2020, is withdrawn and in its
stead the following is issued as the decision of the Court.
AFFIRMED. Rogers v. State, Case No. 1D19-0878 (Fla. 1st DCA
May 1, 2020). (LEWIS, WINOKUR, and JAY, JJ., concur.)
*
*
*

45 Fla. L. Weekly D1219

Torts—Default—Damages—Relief from judgment—Trial court
violated defendant’s due process rights by awarding unliquidated
damages without an evidentiary hearing or trial on damages, and
without sufficient notice—Defendant’s knowledge of summary
judgment proceedings did not ameliorate due process concerns
associated with the trial court’s failure to hold trial or evidentiary
hearing
SPECIALTY SOLUTIONS, INC., Appellant, v. BAXTER GYPSUM & CONCRETE,
LLC, Appellee. 5th District. Case No. 5D19-1559. May 22, 2020. Nonfinal Appeal
from the Circuit Court for Orange County, Keith A. Carsten, Judge. Counsel: Doryk B.
Graf, Jr., of Moody & Graf, P.A., Maitland, for Appellant. Andrew P. Thompson and
Anthony Jaglal, of Thompson, Jaglal and Sutton, P.A., Orlando, for Appellee.

(GROSSHANS, J.) Specialty Solutions, Inc. (SSI) appeals the order
denying its motion to vacate the amended final judgment entered in
favor of Baxter Gypsum & Concrete, LLC (Baxter). We agree, in part,
with SSI, and hold that the amended final judgment is void as it
pertains to the award of unliquidated damages. In all other respects, we
affirm.
Baxter sued SSI and others, seeking an injunction and an unspecified amount of damages. When SSI failed to respond to the complaint,
the clerk entered a default against SSI, and the trial court subsequently
entered a default final judgment in favor of Baxter.
Baxter then filed a motion for summary judgment. Relying on an
affidavit, Baxter asserted entitlement to $817,465 in damages. Baxter
filed a notice of hearing and, twenty-four days later, the trial court held
the summary judgment hearing. However, SSI did not appear.
Following the hearing, the trial court granted summary judgment,
awarded Baxter the requested damages, and amended the final
judgment to include the damages.
Over a month later, SSI filed a motion seeking relief from the
amended final judgment pursuant to Florida Rule of Civil Procedure
1.540(b)(4). Among other things, SSI argued that the trial court
violated its due process rights by awarding unliquidated damages
without an evidentiary hearing or trial on damages and without
sufficient notice. Following an evidentiary hearing, the trial court
denied the motion. The court found that SSI had not shown excusable
neglect or a meritorious defense—two showings which it deemed
necessary to support the relief requested by SSI. This appeal timely
followed.
In this appeal, we conduct a de novo review of the trial court’s
application of the law to the facts and its ultimate determination on
whether the challenged order was void. See Schmidt v. Nipper, 287 So.
3d 1289, 1292 (Fla. 1st DCA 2020); Wiggins v. Tigrent, Inc., 147 So.
3d 76, 80 (Fla. 2d DCA 2014).
“It is well settled that ‘[a] default admits a plaintiff’s entitlement to
liquidated damages under a well-pled cause of action, but not to
unliquidated damages absent proper notice and a trial on damages.’ ”
Ciprian-Escapa v. City of Orlando, 172 So. 3d 485, 488 (Fla. 5th DCA
2015) (quoting Bodygear Activewear, Inc. v. Counter Intelligence
Servs., 946 So. 2d 1148, 1150 (Fla. 4th DCA 2006)). Further, a
judgment rendered without a trial on unliquidated damages is void as
to any unliquidated damages but valid as to any liquidated damages.
See id. at 488-89 (citing BOYI, LLC v. Premiere Am. Bank, N.A., 127
So. 3d 850, 851 (Fla. 4th DCA 2013); Cellular Warehouse, Inc. v. GH
Cellular, LLC, 957 So. 2d 662, 666 (Fla. 3d DCA 2007)).
Here, as Baxter concedes, the damages awarded were not liquidated. Thus, due process required the court to hold a trial or evidentiary hearing, after proper notice, to determine the amount of damages.
See Bodygear Activewear, 946 So. 2d at 1150-51; see also Fla. R. Civ.
P. 1.440(c). However, the court did not do so.
Although acknowledging these facts, Baxter asserts that SSI’s
knowledge of the summary judgment proceedings ameliorates any due
process concerns associated with the court’s failure to hold a trial or
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evidentiary hearing. In making this claim, Baxter relies on Curbelo v.
Ullman, 571 So. 2d 443 (Fla. 1990), which held that irregularities in
the mode of a proceeding did not necessarily render a judgment void
for lack of due process when the parties had knowledge of the
proceeding and actively participated in it. Id. at 444-45. However, as
SSI correctly argues, no trial or evidentiary hearing was held on the
issue of unliquidated damages. Thus, the error in this case does not
simply relate to the mode of a necessary proceeding. Rather, a
necessary proceeding was entirely omitted. See Lauxmont Farms, Inc.
v. Flavin, 514 So. 2d 1133, 1134 (Fla. 5th DCA 1987) (holding that
summary judgment was not a valid substitute for an evidentiary
hearing on unliquidated damages). Thus, Baxter’s reliance on Curbelo
is misplaced.
Accordingly, we reverse the amended final judgment as to the
award of unliquidated damages but do not otherwise disturb that
judgment. To the extent the order denying relief from the amended
final judgment is inconsistent with this holding, we reverse it also.
Affirming in all other respects, we remand for further proceedings
consistent with this opinion.
AFFIRMED in part; REVERSED in part; and REMANDED with
instructions. (COHEN and HARRIS, JJ., concur.)
*
*
*
Criminal law—Second-degree murder—Evidence—Hearsay—Jury
instructions—Trial court erred in allowing testimony concerning a text
message received by defendant’s landlords in which an unknown
sender stated that defendant had killed victim—Text messages were
not relevant or necessary to establish landlords subsequent interactions
with defendant—Error was harmless given overwhelming evidence
presented—Additionally, defense counsel was able to take some impact
out of testimony on cross-examination—Trial court erred in giving
jury instruction on principals where neither defendant’s testimony nor
any other testimony or physical evidence established a basis to convict
defendant under principals theory—Error was harmless where there
was no evidence to suggest that jury was misled by issuance of the
instruction
CHARLES JAMES WILLOUGHBY, Appellant, v. STATE OF FLORIDA, Appellee.
5th District. Case No. 5D19-2152. May 22, 2020. Appeal from the Circuit Court for
Marion County, Willard Pope, Judge. Counsel: James S. Purdy, Public Defender, and
Nancy Ryan, Assistant Public Defender, Daytona Beach, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Carmen F. Corrente, Assistant Attorney
General, Daytona Beach, for Appellee.

(COHEN, J.) Charles Willoughby appeals his convictions and
sentence for second-degree murder and grand theft. On appeal, he
argues that the trial court erred in allowing testimony concerning a text
message in which an unknown sender stated that he killed the victim
and in giving a jury instruction on principals.
The victim, Mohammad Barak, was a drug dealer. On the evening
before the murder, Willoughby spent the night at the victim’s house.
Jason Berardi, the victim’s roommate, testified that on the morning of
the murder, Willoughby asked him for drugs because the victim was
still asleep in the master bedroom. Berardi complied with the request.
While he was getting the drugs, Willoughby came up behind Berardi
and showed him that he had a gun.
The victim had a surveillance camera in the front of his house
which showed Berardi leave at 11:00 a.m. on the morning of the
murder. At approximately 11:45 a.m., Willoughby left the house
carrying a small safe. Willoughby then re-entered the house and
emerged shortly thereafter with a larger safe. When Willoughby
carried out the small safe, he was wearing Nike slide-on sandals, but
when he re-emerged with the large safe, he was not wearing any shoes.
Berardi returned to the house at 2:22 p.m.
Berardi testified that when he returned, the front door was locked,
but the door to the master suite was open, which was unusual. Berardi

investigated, found the victim, and called 911. Berardi identified the
small safe as his own and the large safe as the victim’s. Berardi
testified that he did not give Willoughby permission to take his safe.
When investigators arrived at the house, there were no signs of
forced entry; the doors were locked, the windows were screwed shut,
and the house was not in disarray. Evidence was presented that the
victim was dragged from the master bedroom doorway to the side of
the bed. A crime scene technician testified that a Nike slide-on sandal
was beneath the victim’s body and the other sandal was nearby.
Ray and Kelly Gillespie testified that Willoughby had been living
in a travel trailer on their property. They stated that on the day of the
murder, they drove Willoughby to Tavares to pick up a motorcycle.
Ray testified that on the way, he received a text message that stated that
Willoughby killed the victim.1 Ray showed the message to Kelly, who
was driving.
Law enforcement searched the Gillespies’ vehicle and found a .45
caliber casing. Both Ray and Kelly testified that they did not own a .45
caliber gun but that Willoughby had a pistol in their car during the trip
to Tavares. Bullets removed from the victim’s body and a wall in the
victim’s house were also .45 caliber. Law enforcement never recovered a gun for comparison purposes. Law enforcement also searched
the Gillespies’ property near Willoughby’s trailer and found the large
safe, which had been opened, as well as 1670 grams of heroin and 323
grams of methamphetamine.
The State called Tim Edwards, who admitted that he was serving
a prison sentence and had two prior felony convictions. Edwards
identified himself in the surveillance footage from the victim’s house
on the day of the murder. Initially, Edwards knocked on the front door
of the victim’s house around 1:30 p.m., but nobody answered. He
acknowledged that during part of the footage, he was not visible in the
frame and explained that he had walked around the side of the house
in an attempt to contact the victim, but could not do so. He left around
1:40 p.m., without speaking to the victim.
Ralph Richardson, a convicted felon who was also serving a
sentence at the time of trial, testified that after the victim’s death,
Willoughby repaid a $700 debt. Richardson testified that Willoughby
complained that the victim would no longer sell him drugs on credit.
Willoughby admitted to Richardson that the two had argued and that
he fired a warning shot and that “shit just went bad” between them
during the argument. Willoughby had also told Richardson that he was
planning to lay low.
Willoughby testified at trial and admitted to having eight felony
convictions and four convictions for crimes of dishonesty. He testified
that the victim had been threatened by a white supremacist brotherhood, the Crazy White Boys (“CWBs”), and asked Willoughby to
move the safes in his house elsewhere. According to Willoughby,
Edwards belongs to the CWBs.2 Willoughby explained that he moved
the safes, returned to the house through the back door, found the victim
dead, and left through the back door. He alleged that later, three CWBs
pistol-whipped him and demanded the safes. Willoughby specifically
denied making any admissions to Richardson.
Willoughby’s first point on appeal is that the trial court erred in
admitting evidence of the text message sent to Ray. We agree;
however, we find that such error was harmless.
During trial, the State asked Ray whether anything unusual
happened when he and Kelly drove Willoughby to Tavares. Ray
explained that in the car, he received a text message telling him that
Willoughby killed the victim. Willoughby objected on hearsay
grounds, and the State argued that the content of the text message was
not being offered for the truth of the matter asserted, but instead, to
prove Ray and Kelly’s subsequent interactions with Willoughby. The
trial court overruled Willoughby’s objection.
It was unnecessary to establish the subsequent interactions with
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Willoughby, particularly when the Gillespies could not testify with
certainty that Willoughby saw the message. Ray and Kelly testified
that they were unsure whether Willoughby saw the message. Kelly
stated that Willoughby became tense after Ray showed her the
message; however, Kelly acknowledged that she and Ray also became
tense after seeing the message and admitted that Willoughby may
have merely reacted to their tension.
There is a plethora of case law discouraging such “set the scene”
testimony. E.g., Conley v. State, 620 So. 2d 180, 183 (Fla. 1993)
(“[T]the inherently prejudicial effect of admitting into evidence an
out-of-court statement relating accusatory information to establish the
logical sequence of events outweighs the probative value of such
evidence. Such practice must be avoided.” (citing State v. Baird, 572
So. 2d 904, 908 (Fla. 1990))). Moreover, given the irrelevance of the
Gillespies’ subsequent interactions with Willoughby, it is clear that
the State used the text message for its contents. See Keen v. State, 775
So. 2d 263, 274 (Fla. 2000) (“When the only possible relevance of an
out-of-court statement is directed to the truth of the matters stated by
a declarant, the subject matter is classic hearsay even though the
proponent of such evidence seeks to clothe such hearsay under a
nonhearsay label.” (citations omitted)). In short, the trial court erred
in allowing the admission of that evidence.
That said, we find, considering the overwhelming evidence
presented in this case, that such error was harmless. Willoughby was
filmed pilfering the victim’s property, and his shoes were left at the
scene, one of which was underneath the victim. The victim’s safe and
a large quantity of drugs were found near Willoughby’s trailer.
Berardi testified that Willoughby had a gun in the victim’s house on
the morning of the murder, and Ray and Kelly testified that Willoughby had a pistol following the murder. Willoughby’s testimony that he
was holding the safes for the victim’s protection from the CWBs is
belied by the fact that Willoughby opened the large safe and took the
small safe without Berardi’s permission.
Additionally, on cross-examination, Willoughby’s counsel was
able to take some of the impact out of the testimony; he established
that both Ray and Kelly considered the text message to be gossip and
did not think it was true. Accordingly, the admission of the contents of
the text message does not amount to reversible error.3
Willoughby’s second point on appeal is that the trial court erred in
giving a jury instruction on principals. During closing arguments, the
State offered alternative theories of guilt: that Willoughby robbed and
murdered the victim and that Willoughby was guilty under a principals theory:
[I]f as you sit there you believe that the fact that the State can’t produce
the gun or can’t give a witness that says beyond—beyond a reasonable
doubt he’s the one that pulled the trigger, I ask for you to think that the
only other logical explanation is that he had something to do with this
and assisted and allowed the people in and helped them take the safe.

The State requested the principals jury instruction, arguing that
Willoughby’s testimony established a factual basis for the instruction.
The trial court gave the instruction, which provided that:
If the defendant helped another person or persons commit a crime,
then the defendant is a principal and must be treated as if he had done
all the things the other person or persons did if the defendant had a
conscious intent that the criminal act be done and the defendant did
some act or said some word which was intended to and which did
incite, cause, encourage, assist or advise the other person or persons
to actually commit the crime. To be a principal, the defendant does not
have to be present when the crime is committed.

See Fla. Std. Jury Instr. (Crim.) 3.5(a).
We agree that neither Willoughby’s testimony nor any other
testimony or physical evidence established a basis to convict Willoughby under a principals theory.4 However, reversal is not required
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because the error was harmless. Willoughby relies on McGriff v. State,
12 So. 3d 894 (Fla. 1st DCA 2009), and Masaka v. State, 4 So. 3d 1274
(Fla. 2d DCA 2009), for the proposition that giving an instruction on
the principals theory in absence of supporting evidence is reversible
error if the instruction is capable of misleading the jury. In both of
those cases, the principals jury instruction was misleading and the
verdict form did not indicate whether the jury convicted the defendant
on a principals theory. Here, the jury returned a verdict which included
specific findings that Willoughby possessed and discharged a firearm,
effectively discounting the State’s principals theory. Based on the
record, there is no evidence to suggest that the jury was misled by the
issuance of the instruction.
In conclusion, we find that both of the errors raised by Willoughby
were harmless. Accordingly, we affirm.
AFFIRMED. (WALLIS and TRAVER, JJ., concur.)
))))))))))))))))))
1

The individual who sent the text message was not identified.
Edwards admitted on cross-examination that he has a neck tattoo that says “CWB,”
and explained that “Crazy White Boys” was the name of an album that influenced him
in his youth.
3
The prosecutor overreached in eliciting Ray’s testimony regarding the text
message, and nothing in this opinion should be interpreted as an approval of such
action.
4
The State, in its appellate brief, doubled down on the theory that evidence
supported the instruction, despite the fact that the record lacks any substantive support.
2

*

*

*

Dissolution of marriage—Alimony—Temporary—Injunctions—Trial
court erred by ordering wife to recover funds wife had transferred to
a friend shortly before the institution of dissolution proceedings and
transfer them to her attorney’s trust account pending final judgment—Order was facially deficient in that it failed to set forth required
factual findings and elements required for an injunction—Trial court
did not abuse its discretion in ordering wife to pay temporary
alimony—Both husband’s need and wife’s ability to pay the temporary
alimony were supported by competent substantial evidence
DAILA ESPEUT JONES, Appellant, v. ATLAS RAY JONES, Appellee. 5th District.
Case No. 5D19-3463. May 22, 2020. Nonfinal Appeal from the Circuit Court for
Orange County, Vincent S. Chiu, Judge. Counsel: Wayne C. Golding, Sr., of The
Golding Law Group, PLC, Orlando, for Appellant. Sasha A. Watson, of Hawm Law
PLLC, Orlando, for Appellee.

(LAMBERT, J.) Daila Espeut Jones (“Wife”) appeals the trial court’s
order granting Atlas Ray Jones (“Husband”) temporary alimony of
$500 per month and directing her to recover $130,000 that she had
previously transferred from a savings account to a family friend
shortly before Husband instituted the dissolution of marriage proceedings and to place these funds in her attorney’s trust account pending
the entry of a final judgment. As to this latter issue, Husband agrees
that the order is “facially deficient in that it fails to set forth the
required factual findings and elements required for an injunction.” See
Rosasco v. Rosasco, 641 So. 2d 493, 494-95 (Fla. 1st DCA 1994)
(“Because the order under review required the Husband to accomplish
the affirmative act of placing certain funds in an escrow account and
thereby lose control and use of the funds pending the resolution of this
litigation, the trial court’s order is in the nature of an injunction.”
(citing CMR Distribs., Inc. v. Resolution Tr. Corp., 593 So. 2d 593,
594 (Fla. 3d DCA 1992); Konover Realty Assocs., Ltd. v. Mladen, 511
So. 2d 705, 706 (Fla. 3d DCA 1987))).
As explained below, we affirm the temporary alimony award
because the trial court did not abuse its discretion.1 See Coviello v.
Coviello, 89 So. 3d 1116, 1117 (Fla. 4th DCA 2012) (“It is a very basic
appellate truism that temporary relief awards are among the areas
where trial judges have the very broadest discretion, which appellate
courts are very reluctant to interfere with except under the most
compelling circumstances.” (quoting Pedraja v. Garcia, 667 So. 2d
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461, 462 (Fla. 4th DCA 1996))).
Husband and Wife were the only witnesses testifying at the
temporary relief hearing. They were married for approximately eleven
years before Husband filed for the dissolution of marriage. Wife is
gainfully employed, earning approximately $2400 every two weeks.
Husband was not employed at the time of the hearing. Wife additionally receives approximately $4000 per month in disability and
retirement benefits from the military. Husband is also a disabled
military veteran. He testified at the hearing that he receives a monthly
VA disability payment of $3352.41. Husband also testified to his
various monthly expenses.
“In determining whether and to what extent temporary alimony is
required, the trial court must consider the needs of the spouse
requesting the alimony and the ability of the other spouse to pay
alimony.” Bengisu v. Bengisu, 12 So. 3d 283, 286 (Fla. 4th DCA
2009) (citing Stern v. Stern, 907 So. 2d 701, 702 (Fla. 4th DCA
2005)). Here, Wife has not challenged her ability to pay the temporary
alimony award. Moreover, after weighing the testimony, the trial
court found that Husband’s monthly income was somewhat below his
present monthly expenses. Accordingly, because both Husband’s
need and Wife’s ability to pay the temporary alimony were supported
by competent substantial evidence, see Driscoll v. Driscoll, 915 So. 2d
771, 773 (Fla. 2d DCA 2005) (holding that both need and ability to
pay temporary alimony must be supported by competent substantial
evidence), we conclude that the trial court did not abuse its very broad
discretion with the temporary alimony award.2
Accordingly, we affirm the temporary alimony award. Based upon
Husband’s concession, which we accept, we reverse, without
prejudice, that part of the order directing Wife to deposit $130,000
into her attorney’s trust account pending final judgment.3 We remand
for the trial court to make additional factual findings to justify this
injunctive relief. The court may, at its discretion, conduct an additional hearing on this issue.
AFFIRMED, in part; REVERSED, in part; and REMANDED.
(EDWARDS and EISNAUGLE, JJ., concur.)
))))))))))))))))))
1
We have jurisdiction under Florida Rule of Appellate Procedure
9.130(a)(3)(C)(iii)a. to review orders granting temporary alimony and under rule
9.130(a)(3)(B) to review the issuance of a temporary injunction.
2
We further note that temporary alimony orders are frequently based upon an
abbreviated hearing and limited evidence. They do not create vested rights and can be
modified or vacated by the trial court while the litigation proceeds. Ghay v. Ghay, 954
So. 2d 1186, 1190 (Fla. 2d DCA 2007). Additionally, any alleged inequity in the
temporary alimony award “can usually be resolved in the final judgment, after a full
and fair opportunity to be heard.” Id.
Here, in their respective petitions, Husband and Wife are each seeking an award of
alimony from the other. They will be entitled to a full and fair opportunity at the final
hearing to present evidence and argument as to the various factors enumerated in
section 61.08(2), Florida Statutes (2018), for the trial court to consider and evaluate in
determining whether to award any of the various forms of alimony under this statute.
3
Wife acknowledged below that she has the present ability to recover these funds
from the family friend. Thus, we have not addressed the trial court’s ability to require
a non-party to this litigation to divest himself of this asset. See Martinez v. Martinez,
219 So. 3d 259, 262 (Fla. 5th DCA 2017).

*

*

*

Dissolution of marriage—Attorney’s fees—Appeals—Issue of attorney’s fees not ripe for appellate review because trial court only
determined entitlement to fees without determining the amount
JEFFREY RYAN MILLER, Appellant, v. JESSICA C. MILLER, Appellee. 5th
District. Case No. 5D19-1208. May 22, 2020. Appeal from the Circuit Court for
Volusia County, Karen Adams Foxman, Judge. Counsel: Moses Robert Dewitt, of
Dewitt Law Firm, PA, Orlando, for Appellant. Jessica C. Miller, Deland, pro se.

(HARRIS, J.) Jeffrey Miller appeals the final judgment of dissolution
of marriage, challenging, among other things, the trial court’s denial
of his motions to continue, the timesharing schedule, the parenting
plan, and distribution of the marital assets. Because we find no merit

in Miller’s arguments, we affirm in all respects, with one exception.
Miller challenges the trial court’s award of attorney’s fees to his
former wife. Because the trial court only determined entitlement to
attorney’s fees and did not determine the amount of fees, the issue of
attorney’s fees is not ripe for appellate review. See Serna v. Botero,
287 So. 3d 705 (Fla. 5th DCA 2020) (dismissing appeal with respect
to attorney’s fees because trial court only determined entitlement and
not amount of fees). Therefore we dismiss the portion of Miller’s
appeal challenging the finding of entitlement to attorneys fees.
AFFIRMED in part; DISMISSED in part. (GROSSHANS and
SASSO, JJ., concur.)
*
*
*
Criminal law—Pro se filings—Warning
CHAD B. SMITH, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D20-354. May 22, 2020. Appeal from the Circuit Court for Orange County, Lisa
T. Munyon, Judge. Counsel: Chad B. Smith, Orlando, pro se. Ashley Moody, Attorney
General, Tallahassee, and Wesley Heidt, Assistant Attorney General, Daytona Beach,
for Appellee.

(PER CURIAM.) Appellant appeals the trial court’s denial of his
petition for writ of habeas corpus in Orange County Circuit Court Case
No. 2011-CF-385. We affirm the trial court’s order and caution him
that abusive, repetitive, malicious, or frivolous filings directed to
Orange County Circuit Court Case No. 2011-CF-385 may result in
sanctions such as a bar on pro se filing in this Court and referral to
prison officials for disciplinary proceedings, which may include
forfeiture of gain time. See § 944.279(1), Fla. Stat. (2019); State v.
Spencer, 751 So. 2d 47 (Fla. 1999).
AFFIRMED. (ORFINGER, WALLIS and EDWARDS, JJ.,
concur.)
*
*
*
Criminal law—Costs—Error to impose cost pursuant to section 318.18
where defendant was not charged with a traffic infraction
ANDREW TURPENNING, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-2094. May 22, 2020. Appeal from the Circuit Court for
Brevard County, Jeffrey Mahl, Judge. Counsel: Andrew Turpenning, Milton, pro se.
James S. Purdy, Public Defender, and Robert Jackson Pearce, III, Assistant Public
Defender, Daytona Beach, for Appellant. Ashley Moody, Attorney General,
Tallahassee, and Rebecca Rock McGuigan, Assistant Attorney General, Daytona
Beach, for Appellee.

(PER CURIAM.) In this Anders1 appeal, we affirm Andrew
Turpenning’s conviction and sentence. We remand for the trial court
to strike from the order for costs the $12 assessed pursuant to section
318.18, Florida Statutes (2019), because Turpenning was not convicted of an offense to which this cost applies. See Sorenson v. State,
291 So. 3d 630, 630 (Fla. 5th DCA 2020); Ayos v. State, 275 So. 3d
178, 182 (Fla. 4th DCA 2019).
AFFIRMED and REMANDED with directions. (ORFINGER,
GROSSHANS and TRAVER, JJ., concur.)
))))))))))))))))))
1

Anders v. California, 386 U.S. 738 (1967).

*

*

*

Criminal law—Competency of defendant—Failure to enter written
order
DILAN EDWARD ARNOLD, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D18-2673. May 22, 2020. Appeal from the Circuit Court for
Brevard County, Kelly J. McKibben, Judge. Counsel: James S. Purdy, Public Defender,
and Andrew Mich, Assistant Public Defender, Daytona Beach, for Appellant. Ashley
Moody, Attorney General, Tallahassee, and Pamela J. Koller, Assistant Attorney
General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 appeal, we affirm Dilan Edward
Arnold’s conviction and sentence. We remand with directions that the
trial court enter a written order finding Arnold competent to proceed
nunc pro tunc to when the trial court made its oral finding of compe-
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tency. See Smith v. State, 967 So. 2d 1002, 1002 (Fla. 5th DCA 2007).
AFFIRMED and REMANDED with directions. (EDWARDS,
GROSSHANS and TRAVER, JJ., concur.)
))))))))))))))))))
1

Anders v. California, 386 U.S. 738 (1967).

*

*

*

Criminal law—Costs—Investigative—Remand to strike investigative
costs where costs were not requested and no evidence was offered to
support amount
TAUREAN EDUARDO MILTON, Appellant, v. STATE OF FLORIDA, Appellee.
5th District. Case No. 5D19-3087. May 22, 2020. Appeal from the Circuit Court for
Volusia County, James R. Clayton, Judge. Counsel: James S. Purdy, Public Defender,
and Allison A. Havens, Assistant Public Defender, Daytona Beach, for Appellant.
Taurean Eduardo Milton, Lowell, pro se. Ashley Moody, Attorney General,
Tallahassee, and Allison L. Morris, Assistant Attorney General, Daytona Beach, for
Appellee.

(PER CURIAM.) In this Anders1 case, we affirm Appellant’s
judgment and sentence. However, we remand for a corrected costs
judgment striking the $100 cost of investigation for the DeLand Police
Department because it was not requested, and the State offered no
evidence to support the amount. See § 938.27(1), Fla. Stat. (2019);
Richards v. State, 288 So. 3d 574, 576 (Fla. 2020).
AFFIRMED; REMANDED with directions. (LAMBERT,
EISNAUGLE, and GROSSHANS, JJ., concur.)
))))))))))))))))))
1

Anders v. California, 386 U.S. 738 (1967).

*

*

*

Criminal law—Sentencing—Order—Correction—Remand for entry
of written sentence that complies with trial court’s oral pronouncement—Order of probation remanded to eliminate possibility of
sentencing documents being read as requiring simultaneous incarceration and probation
KENNETH RICHARD HILLMAN, Appellant, v. STATE OF FLORIDA, Appellee.
5th District. Case No. 5D19-468. May 22, 2020. Appeal from the Circuit Court for St.
Johns County, Howard M. Maltz, Judge. Counsel: James S. Purdy, Public Defender,
and Matthew Funderburk, Assistant Public Defender, Daytona Beach, for Appellant.
Ashley Moody, Attorney General, Tallahassee, Wesley Heidt and Rebecca Rock
McGuigan, Assistant Attorneys General, Daytona Beach, for Appellee.

(PER CURIAM.) In this Anders1 appeal, we affirm Kenneth Richard
Hillman’s convictions. However, we observe that the written sentence
does not conform to the trial court’s oral pronouncement.
The trial court orally pronounced Hillman’s sentence on Count IV
to run concurrently with the sentence on Count I. The written sentence
instead reflects that Count IV will run concurrently with the sentences
on Counts III and V. We therefore reverse the written sentence and
remand for a corrected sentence that complies with the trial court’s
oral pronouncement. See, e.g., Powell v. State, 223 So. 3d 412, 414
(Fla. 5th DCA 2017) (“The written sentence should be corrected to
conform to the oral pronouncement.”).
In addition, the trial court ordered Hillman to serve five years of
probation on Count VI consecutive to all other sentences. The
imposition of five years of probation is not error. However, given the
unique arrangement of the other sentences, Hillman’s current
sentencing documents can be read to require simultaneous incarceration and probation. As a result, we also reverse the order of probation
and remand for the lower court to eliminate that possibility. Cf. Nobles
v. State, 605 So. 2d 996, 997 (Fla. 2d DCA 1992) (commenting that
“reversible error” would result in the imposition of “simultaneous
terms of imprisonment and probation”); Johnson v. State, 561 So. 2d
1254, 1255 (Fla. 2d DCA 1990) (“The appellant’s probation will not
commence until he serves his prison sentence.” (citations omitted)).
AFFIRMED in part; REVERSED in part; and REMANDED.
(EVANDER, C.J., LAMBERT and EISNAUGLE, JJ., concur.)
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))))))))))))))))))
1

Anders v. California, 386 U.S. 738 (1967).

*

*

*

Criminal law—Post conviction relief—Ineffective assistance of
counsel—Trial court erred by summarily denying claim that counsel
was ineffective for abandoning pretrial motion to suppress statements
defendant made while he was in the hospital—Remand for attachment
of record documents conclusively refuting claim or for evidentiary
hearing
BRYAN R. BANASH, Appellant, v. STATE OF FLORIDA, Appellee. 5th District.
Case No. 5D19-3770. May 22, 2020. 3.850 Appeal from the Circuit Court for Lake
County, Mark J. Hill, Judge. Counsel: Bryan R. Banash, Madison, pro se. No
Appearance for Appellee.

(PER CURIAM.) Appellant, Bryan R. Banash, appeals the summary
denial of his Motion for Postconviction Relief filed pursuant to Florida
Rule of Criminal Procedure 3.850. We reverse and remand ground six
for either attachment of record documents conclusively refuting the
claim or for an evidentiary hearing. In all other respects, we affirm.
In ground six, Appellant alleged that his trial counsel was ineffective for abandoning a pretrial motion to suppress statements Appellant
made while he was in the hospital. Appellant further argued his trial
counsel was ineffective for failing to preserve the motion to suppress
for appellate review as part of Appellant’s plea agreement. As nothing
in the record conclusively refutes his claim that trial counsel failed to
investigate and/or file a motion to suppress, it is not possible to
determine whether defense counsel was ineffective in failing to ensure
that the motion, which would be dispositive, was properly preserved
for appeal. We therefore reverse and remand as to that portion of
Appellant’s claim. See, e.g., Merkison v. State, 1 So. 3d 279, 281 (Fla.
1st DCA 2009).
AFFIRMED in part; REVERSED in part; and REMANDED.
(HARRIS, GROSSHANS, and SASSO JJ., concur.)
*
*
*
Criminal law—Sentencing—Scoresheet—Correction—Remand for
entry of corrected scoresheet showing appropriate offense levels
JUAN JOSE SAPEG, Appellant, v. STATE OF FLORIDA, Appellee. 5th District. Case
No. 5D20-898. May 22, 2020. 3.800 Appeal from the Circuit Court for Orange County,
Denise Kim Beamer, Judge. Counsel: Juan Jose Sapeg, Sanford, pro se. No Appearance
for Appellee.

(PER CURIAM.) We affirm, without further discussion, the
postconviction court’s denial of Appellant’s Florida Rule of Criminal
Procedure 3.800(a) motion to correct illegal sentence. See Brooks v.
State, 969 So. 2d 238, 243 (Fla. 2007) (holding that for motions filed
under rule 3.800(a), any error in the scoresheet is harmless if the trial
court could have imposed the same sentence using a correct scoresheet). We remand, however, for the court to enter a corrected
scoresheet to show that Appellant’s conviction on count one was for
a level eight offense and that his conviction on count nine was for a
level four offense.
AFFIRMED; REMANDED with directions. (LAMBERT,
GROSSHANS, and SASSO, JJ., concur.)
*
*
*
Criminal law—Costs—Error to impose cost pursuant to section 318.18
where defendant was not charged with a traffic infraction
MARLON VAUGHN TAYLOR, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D19-3009. May 22, 2020. Appeal from the Circuit Court for
Brevard County, Jeffrey Mahl, Judge. Counsel: James S. Purdy, Public Defender, and
Victoria Rose Cordero, Assistant Public Defender, Daytona Beach, for Appellant.
Ashley Moody, Attorney General, Tallahassee, and Whitney Brown Hartless, Assistant
Attorney General, Daytona Beach, for Appellee.

(PER CURIAM.) We affirm Marlon Vaughn Taylor’s judgment and
sentence. However, we remand for the trial court to strike the $9 cost
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assessed pursuant to section 318.18(11)(b), Florida Statutes (2018),
because Taylor was not charged with a traffic infraction. See Ayos v.
State, 275 So. 3d 178, 182 (Fla. 4th DCA 2019).
AFFIRMED and REMANDED with Instructions. (COHEN,
WALLIS and EISNAUGLE, JJ., concur.)
*
*
*
GEICO GENERAL INSURANCE COMPANY, Petitioner, v. ACCIDENT & INJURY
CLINIC, INC. A/A/O EDWIN LOPEZ, Respondent. 5th District. Case No. 5D193418. May 22, 2020. Petition for Certiorari Review of Decision from the Circuit Court
for, Volusia County, Acting in its Appellate Capacity. Counsel: Michael A. Rosenberg,
Peter D. Weinstein and Thomas L. Hunker, of Cole, Scott & Kissane, P.A., Plantation,
for Petitioner. Tiffany A. Rodenberry and Mark K. Delegal, of Holland and Knight,
LLP, Tallahassee, Amicus Curiae for Personal Insurance Federation of Florida and
American Property Casualty Insurance Association, In Support of Petitioner. No
Appearance for Respondent.

(SASSO, J.) Pursuant to this Court’s decision in Geico Indemnity Co.
v. Accident & Injury Clinic, Inc. a/a/o Frank Irizarry, 290 So. 3d 980
(Fla. 5th DCA 2019), we grant the petition, quash the order on review,
and remand for additional proceedings consistent with the Irizarry
decision.
PETITION GRANTED; ORDER QUASHED; and REMANDED
for further proceedings. (COHEN and LAMBERT, JJ., concur.)
*
*
*
RODNEY CRAIG MOUNTJOY, Appellant, v. STATE OF FLORIDA, Appellee. 5th
District. Case No. 5D20-385. May 19, 2020. 3.850 Appeal from the Circuit Court for
Osceola County, Wayne C. Wooten, Judge. Counsel: Rodney C. Mountjoy, Century,
pro se. No Appearance for Appellee.

(PER CURIAM.) AFFIRMED. See Rhow v. State, 264 So. 3d 288,
289 (Fla. 1st DCA 2019) (noting that even if subsequent 3.850 motion
raises same or related issues to those on appeal, trial court has
authority to determine that motion is procedurally barred and may
dismiss motion as successive or untimely). (EVANDER, C.J.,
EISNAUGLE, and SASSO, JJ., concur.)
*
*
*
PETER FITZSIMMONS, Appellant, v. JUDITH WESCOTT, AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF JOHN JAMES FITZSIMMONS,
Appellee. 5th District. Case No. 5D19-3142. May 19, 2020. Appeal from the Circuit
Court for Osceola County, Mike Murphy, Judge. Counsel: Peter Fitzsimmons,
Cumberland, RI, pro se. Ada M. Aviles-Yaeger, of Aviles-Yaeger Law Office, PLC,
Winter Park, for Appellee.
(PER CURIAM.) AFFIRMED. See Dahly v. Dahly, 866 So. 2d 745, 747-48 (Fla. 5th
DCA 2004). (LAMBERT, EDWARDS, and EISNAUGLE, JJ., concur.)

*

*

*

Criminal law—Pro se filings—Prohibition
DEXTER JACKSON, Petitioner, v. STATE OF FLORIDA, Respondent. 5th District.
Case No. 5D20-661. May 22, 2020. Petition for Certiorari Review of Order from the
Circuit Court for Volusia County, Raul A. Zambrano, Judge. Counsel: Dexter Jackson,
Raiford, pro se. No Appearance for Respondent.

(PER CURIAM.) Due to Petitioner’s apparent abuse of the legal
process by his abusive, repetitive, malicious, or frivolous pro se filings
attacking his judgment and sentence in Volusia County Circuit Court
Case No. 1996-32289-CFAES, this court issued an order directing
Petitioner to show cause why he should not be prohibited from future
pro se filings. See State v. Spencer, 751 So. 2d 47, 48 (Fla. 1999).
Having carefully considered the response and finding it fails to show
cause why sanctions should not be imposed, we conclude that
Petitioner is abusing the judicial process and should be barred from
further pro se filings.
In order to conserve judicial resources, Petitioner is prohibited
from filing with this court any further pro se filings concerning

Volusia County Circuit Court Case No. 1996-32289-CFAES. The
Clerk of this court is directed not to accept any further pro se filings
concerning the referenced case. The Clerk will summarily reject any
future filings regarding the referenced case unless filed by a member
in good standing of The Florida Bar. See Isley v. State, 652 So. 2d 409,
411 (Fla. 5th DCA 1995) (“Enough is enough.”). The Clerk is further
directed to forward a certified copy of this opinion to the appropriate
institution for consideration of disciplinary proceedings. See §
944.279(1), Fla. Stat. (2019); Simpkins v. State, 909 So. 2d 427, 428
(Fla. 5th DCA 2005).
Future Pro Se Filings PROHIBITED. (WALLIS, GROSSHANS,
and SASSO, JJ., concur.)
*
*
*
Torts—Medical malpractice—Causation—Where defendant university, the employer of surgeon who performed surgery on plaintiff,
contended that negligence of critical care team caused plaintiff’s
injuries, it was error for trial court to exclude testimony of plaintiff’s
expert, who had testified in prior trials, that critical care team’s failure
to timely start antibiotics caused plaintiff’s injuries—By its ruling,
court deprived university of its causation defense in violation of due
process—Because court erroneously concluded that jury could not hear
empty chair argument, new trial is warranted—Trial court erred in
determining as matter of law that surgeon and critical care team were
not joint tortfeasors, and concluding that surgeon was initial tortfeasor
and therefore liable for all subsequent negligence—Court’s erroneous
conclusion that university was sole and initial tortfeasor prevented
university from presenting its causation defense to jury and prevented
university from asking jury to apportion damages among all responsible parties
BOARD OF TRUSTEES OF THE UNIVERSITY OF SOUTH FLORIDA d/b/a
UNIVERSITY OF SOUTH FLORIDA d/b/a UNIVERSITY OF SOUTH FLORIDA
COLLEGE OF MEDICINE, Appellant, v. LISA-MARIA CARTER, Appellee. 2nd
District. Case No. 2D18-1219. May 22, 2020. Appeal from the Circuit Court for
Hillsborough County; Martha J. Cook, Judge. Counsel: Hala Sandridge and Chance
Lyman of Buchanan Ingersoll & Rooney PC, Tampa, for Appellant. George A. Vaka
and Nancy A. Lauten of Vaka Law Group, Tampa, for Appellee.

(KELLY, Judge.) The Board of Trustees of the University of South
Florida d/b/a University of South Florida d/b/a University of South
Florida College of Medicine (USF) appeals from the final judgment in
favor of Lisa-Maria Carter in a medical malpractice action. Because
errors by the trial court prevented USF from presenting its defense to
Ms. Carter’s claim, we must reverse and remand for a new trial.
Ms. Carter underwent outpatient laparoscopic abdominal surgery
at Tampa General Hospital. Her surgeon, a gynecologist specializing
in minimally invasive surgery, was employed by USF. When she did
not recover as expected following the surgery, Ms. Carter’s surgeon
admitted her to the hospital for observation. Over the next several
hours her condition continued to deteriorate, and she was transferred
to the intensive care unit (ICU). In the ICU, her condition worsened to
the point that she nearly died. Ms. Carter alleged that throughout this
time, her surgeon and a team of critical care providers oversaw her
care. Eventually, the critical care providers came to believe Ms.
Carter’s condition was probably the result of an abdominal infection.
They began to administer antibiotics, and a second surgery was
performed to determine the source of the infection.
The surgeon who performed the second surgery discovered a
perforation in Ms. Carter’s small bowel. He also found that Ms. Carter
had developed necrotizing fasciitis which had destroyed a large
portion of her abdominal tissue. Because of complications from the
infection and from the treatment she received while in the ICU, Ms.
Carter sustained catastrophic, life-altering injuries. She had to undergo
multiple surgeries and was hospitalized for five months before she
could be discharged to a rehabilitation facility.
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Ms. Carter filed a medical malpractice claim against her surgeon,
the hospital, and USF. The critical care team had settled with Ms.
Carter before she filed suit. Eventually, the case went to trial against
the hospital and USF. At trial, Ms. Carter sought to prove that her
surgeon had perforated her bowel during the surgery and that her
injuries were caused by the failure of everyone involved in her care,
including the critical care team, to timely diagnose her condition and
begin administering antibiotics. Ms. Carter presented the testimony of
an ICU expert who opined that had antibiotics been administered in a
timely manner, she would not have sustained the injuries for which
she sought to recover.
USF’s defense was twofold: its surgeon did not depart from the
standard of care when he performed the surgery, and even if he had,
his alleged negligence did not cause Ms. Carter’s injuries. Rather, the
injuries were the result of the critical care team’s failure to timely
administer antibiotics. USF’s surgeon denied that he had injured the
bowel during the surgery, and USF presented expert testimony that the
perforation had occurred postoperatively. Both parties’ gynecological
experts testified that even if the injury to the bowel had occurred
during the surgery, that that in and of itself was not a departure from
the standard of care. Rather, it was the alleged failure to discover the
injury before concluding the surgery that Ms. Carter’s gynecological
expert said departed from the standard of care.
At the conclusion of the evidence, the trial court dismissed the
hospital from the case because Ms. Carter had not established it could
be held vicariously liable for any of the providers alleged to have been
negligent, including the critical care team. As for its nurses, the trial
court found that Ms. Carter had failed to prove their alleged negligence was a legal cause of Ms. Carter’s damages. Because the hospital
had been dismissed from the case, and thus could not be held vicariously liable for the alleged negligence of the critical care team, USF
sought to have the critical care team placed on the verdict form as
Fabre1 defendants. USF asserted that in the event the jury found its
surgeon was liable to Ms. Carter, the jury should be allowed to
apportion liability between it and the critical care team. The trial court
denied the request. Thus, the case went to the jury with USF as the
only defendant. The jury was unable to reach a verdict.
The case was again set for trial. USF renewed its request to have the
critical care team added to the verdict form as Fabre defendants. The
court granted the request over Ms. Carter’s objections. Before the case
could go to trial for the second time, however, a new judge was
assigned to the case, and Ms. Carter again sought to prevent USF from
adding the critical care providers to the verdict form. Ms. Carter filed
a motion for summary judgment on liability and on USF’s Fabre
defense in which she argued that USF was an initial tortfeasor and,
therefore, it was responsible for the subsequent negligence of the
critical care providers. She also filed a motion in limine on the same
grounds in which she sought to preclude USF from presenting
evidence or arguing that any provider other than Ms. Carter’s surgeon
and his team were negligent.
The judge denied the motion for summary judgment but entered
what she characterized as an order granting Ms. Carter’s motion in
limine. She ruled that USF could not place the critical care team on the
verdict form, nor could it present to the jury any evidence or argument
regarding their negligence. She went so far as to determine that, as a
matter of law, “USF is the sole alleged tortfeasor.” It appears from the
order that she may have erroneously believed that the directed verdict
in favor of the hospital had been based on a determination that the
critical care team was not negligent, when in fact the directed verdict
resulted from Ms. Carter’s inability to prove the hospital was vicariously liable for their actions. While the order states it was denying the
motion for summary judgment, in substance it granted the relief
sought in the summary judgment motion—USF could not offer
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testimony or argument that it was not the legal cause of Ms. Carter’s
injuries because the injuries were caused by the negligence of the
critical care team in failing to timely order antibiotics.
At the second trial, and notwithstanding the trial court’s order, Ms.
Carter presented the testimony of her ICU expert who again testified
at length regarding the failure to timely administer antibiotics to Ms.
Carter. He opined that the failure to timely order antibiotics and timely
intervene surgically to diagnose Ms. Carter’s condition were breaches
of the standard of care. As to the cause of her injuries, he testified that
by eleven o’clock in the evening, the critical care team had enough
information to identify the source of Ms. Carter’s infection, and that by
failing to start antibiotics during the next three to four hours they
breached the standard of care and that was the cause of her injuries. He
opined that had this been done, “I actually wouldn’t have thought any
of this would have happened.” He also testified that it was not clear
who specifically was responsible for this failure and that he did “not
know exactly where this lies” between the critical care team and Ms.
Carter’s surgeon. The second trial ended in a mistrial when the jury
could not reach a verdict.
When the case was set for a third trial, the trial judge stated that all
her rulings from the second trial would stand, that she would admit all
exhibits and witness testimony from the second trial, and that any
witness on the parties’ witness list could be called at trial. Ms. Carter
again listed her expert on the critical care team, as did USF. USF again
sought, unsuccessfully, to add the critical care team to the verdict form
as Fabre defendants. Despite having announced his intention to call
Ms. Carter’s ICU expert, when the time came to call him, counsel for
Ms. Carter announced he would not be calling the expert after all.
Given this, USF sought to admit his testimony, but the trial judge
refused to allow it. Thus, the jury in the third trial heard much the same
evidence presented to the first two juries, but minus the testimony of
the ICU expert regarding the critical care team’s failure to timely
diagnose and treat Ms. Carter’s infection and his opinion that this was
the cause of her injuries. The third jury returned a verdict against USF.
In this appeal, USF argues it was denied a fair trial because the trial
court’s pretrial ruling on Ms. Carter’s “motion in limine” and its
exclusion of the ICU expert’s testimony prevented it from arguing its
defense that its alleged negligence was not the legal cause of Ms.
Carter’s damages. Further, USF argues it was entitled to have the
critical care providers listed on the verdict form as Fabre defendants
so the jury could apportion fault among any parties it found caused Ms.
Carter’s damages. USF also challenges the trial court’s use of Florida
Standard Jury Instruction, Civil, 501.5(c), which required the jury to
hold USF responsible for the negligence of any other tortfeasors. We
agree the trial court erred and accordingly, we reverse.
USF’s Causation Defense
In addition to asserting that its surgeon did not deviate from the
standard of care, USF asserted that the surgeon’s alleged negligence,
if any, was not the legal cause of Ms. Carter’s injuries. Instead, the
negligence of the critical care team was the sole legal cause. Sometimes referred to as an “empty chair” defense, it allows a defendant to
“ ‘point to an empty chair’ by arguing that ‘a non-party is responsible
for the plaintiff’s injuries.’ ” Vila v. Philip Morris USA Inc., 215 So. 3d
82, 85 (Fla. 3d DCA 2016) (quoting Black v. Montgomery Elevator
Co., 581 So. 2d 624, 625 (Fla. 5th DCA 1991)). “To present an ‘empty
chair’ defense, the defendant need only answer the complaint with a
general denial and argue to the jury that the injury was due to the
negligence of a non-party to the suit.” Id. “[U]nlike a Fabre defendant,
this non-party is not placed on the verdict form and there is no
apportionment of fault.” Vucinich v. Ross, 893 So. 2d 690, 694 (Fla.
5th DCA 2005) (quoting Phillips v. Guarneri, 785 So. 2d 705, 707 n.4
(Fla. 4th DCA 2001)); see also Loureiro v. Pools By Greg, Inc., 698
So. 2d 1262, 1264 (Fla. 4th DCA 1997) (“Even had the issue of non-
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party liability been omitted from the instructions and the verdict form,
Pools could still have contended at trial that it was not negligent and
that the negligence of others was the sole legal cause of injury.”).
By granting the “motion in limine” and refusing to allow USF to
present the testimony of Ms. Carter’s ICU expert who had opined that
the failure to timely start antibiotics caused Ms. Carter’s injuries, the
trial court deprived USF of its causation defense, the denial of which
is a violation of due process. See State Farm Mut. Auto. Ins. Co. v.
Bowling, 81 So. 3d 538, 541-42 (Fla. 2d DCA 2012) (stating that a
trial court should exclude a witness only “under the most compelling
of circumstances,” especially where excluding the witness will leave
a party unable to present evidence supporting her theory of the case).
Because the successor judge erroneously concluded that the jury could
not hear USF’s empty chair argument, a new trial is warranted. See
Phillips, 785 So. 2d at 709 (granting a new trial when the order in
limine precluded an empty chair argument).
Apportionment of Fault
In support of her argument that USF could not add the primary care
team as Fabre defendants, or argue that their negligence caused her
damages, Ms. Carter argued that USF’s surgeon was the initial
tortfeasor and therefore, under Stuart v. Hertz Corp., 351 So. 2d 703
(Fla. 1977), USF was liable for all subsequent negligence by other
treating doctors. Under Stuart,
“[w]here one who has suffered personal injuries by reason of the
negligence of another exercises reasonable care in securing the
services of a competent physician or surgeon, and in following his
advice and instructions, and his injuries are thereafter aggravated or
increased by the negligence, mistake, or lack of skill of such physician
or surgeon, the law regards the negligence of the wrongdoer in causing
the original injury as the proximate cause of the damages flowing from
the subsequent negligent or unskillful treatment thereof, and holds
him liable therefor.”

Id. at 707 (quoting J. Ray Arnold Corp. v. Richardson, 141 So. 133,
135 (Fla. 1932)). Stuart does not apply in cases involving joint
tortfeasors. See Leesburg Hosp. Ass’n v. Carter, 321 So. 2d 433, 434
(Fla. 2d DCA 1975). In concluding that Stuart applied, the trial court
made two errors.
First, the court determined as a matter of law that USF’s surgeon
and the critical care team were not joint tortfeasors. Whether two
physicians are joint tortfeasors is a question of fact that should be
submitted to a jury. Letzter v. Cephas, 792 So. 2d 481, 486 (Fla. 4th
DCA 2001); see also Caccavella v. Silverman, 814 So. 2d 1145, 1148
(Fla. 4th DCA 2002). Second, the court erred in concluding that
USF’s surgeon was an initial tortfeasor under Stuart. The court based
its conclusion on the belief that the initial injury was the perforation of
Ms. Carter’s bowel and that it was undisputed that the perforation
occurred during the surgery. Not only was this disputed, but under
Stuart, the initial injury must be the result of negligence. Even Ms.
Carter’s gynecological expert—who believed USF’s surgeon
perforated the bowel—did not testify that in doing so, his conduct fell
below the standard of care. Rather, he testified that it was the failure
to realize there had been an injury that fell below the standard of care.
Thus, regardless of when the bowel was perforated, the injury cannot
constitute the “initial injury” under Stuart, and the trial court erred in
its application of Stuart.
Jury Instructions
USF next argues that it was error for the trial court to give standard
jury instruction 501.5(c). This instruction would apply, if at all, in a
case where Stuart was applicable. While USF invites us to decide
whether this instruction is appropriate even where Stuart applies, we
decline to do so. The trial court gave this instruction here because it
believed Stuart was applicable. As we have explained, it is not. Thus,

we need not decide whether jury instruction 501.5(c) is ever appropriate.
Conclusion
The trial court’s erroneous conclusion that USF was the sole and
the initial tortfeasor in this case prevented USF from presenting its
causation defense to the jury. It also prevented USF from asking the
jury to apportion damages among all responsible parties if the jury
found USF liable. These errors deprived USF of a fair trial and require
that we reverse the judgment against it and remand for yet another
trial.
Reversed and remanded. (LaROSE and SALARIO, JJ., Concur.)
))))))))))))))))))
1
Fabre v. Marin, 623 So. 2d 1182 (Fla. 1993), receded from in part by Wells v.
Tallahassee Mem’l Reg’l Med. Ctr., Inc., 659 So. 2d 249 (Fla. 1995).
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Criminal law—Stand Your Ground law—Immunity—Amendment to
Stand Your Ground law changing burden of proof in immunity
hearings does not apply retroactively to hearings occurring prior to
effective date of amendment
GABRYL MARK SULLIVAN, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D16-5065. May 22, 2020. Appeal from the Circuit Court for
Hillsborough County; Thomas P. Barber, Judge. Counsel: Howard L. Dimmig, II,
Public Defender, and Stephen M. Grogoza, Special Assistant Public Defender, Bartow,
for Appellant. Ashley Moody, Attorney General, Tallahassee, and Susan M. Shanahan
and Jonathan P. Hurley, Assistant Attorneys General, Tampa, for Appellee.

ON REMAND FROM THE SUPREME COURT OF FLORIDA

[Prior Report at 43 Fla. L. Weekly D1712b]
(BLACK, Judge.) On remand from the Florida Supreme Court, we
reconsider Gabryl Sullivan’s appeal from his judgment and sentence
in light of Love v. State, 286 So. 3d 177 (Fla. 2019). We now conclude
that Sullivan is not entitled to relief and affirm his judgment and
sentence for aggravated battery causing great bodily harm with a
deadly weapon.
In June 2016, during what began as a verbal altercation, Sullivan
stabbed the victim with a barbeque fork—twice. Sullivan was charged
with aggravated battery with a deadly weapon causing great bodily
harm. See §§ 775.087(1), 784.045(1)(a), Fla. Stat. (2016). In August
2016, Sullivan filed a motion to dismiss the charge, alleging that
pursuant to section 776.032, Florida Statutes (2016), he was immune
from prosecution or otherwise justified in the use of nondeadly force
pursuant to section 776.012(1). Following an evidentiary hearing at
which Sullivan and the victim testified, with no disagreement as to the
relevant facts, the trial court denied the motion to dismiss on the basis
that Sullivan had not proven by a preponderance of the evidence that
he was entitled to immunity. Sullivan was subsequently convicted
after a jury trial and sentenced to seven years in prison. It was not until
after Sullivan’s judgment and sentence had been rendered and his
appeal filed that the legislature amended section 776.032, creating
subsection (4) and modifying the burden of proof to be applied at
Stand Your Ground immunity hearings.
This court previously reversed Sullivan’s judgment and sentence
based on Martin v. State, 43 Fla. L. Weekly D1016 (Fla. 2d DCA May
4, 2018), which concluded that the amendment was procedural and
should be applied retroactively. Sullivan v. State, 276 So. 3d 42 (Fla.
2d DCA 2018). That decision has been quashed, and the case remanded to this court for reconsideration. State v. Sullivan, No. SC181388, 2020 WL 972557, at *1 (Fla. Feb. 28, 2020). On remand, we
address only Sullivan’s argument that the amendment to section
776.032 should be retroactively applied in his case.
In Love, the supreme court concluded that the 2017 amendment to
section 776.032 is procedural and not substantive. 286 So. 3d at 185.
It also concluded, however, that the modified burden of proof is not
retrospective; rather, it “applies to all Stand Your Ground immunity

Headnotes and indexes are copyrighted and may not be duplicated by photocopying, printing,
or other means without the express permission of the publishers. 1-800-351-0917

DISTRICT COURTS OF APPEAL
hearings conducted on or after the statute’s effective date,” thus
disapproving Martin. Id. at 190.
Given the supreme court’s conclusions in Love and the fact that
Sullivan’s Stand Your Ground hearing occurred before the effective
date of the amended statute, we find no merit in his retroactive
application argument. Sullivan’s remaining argument also lacks merit.
We therefore affirm his judgment and sentence.
Affirmed. (KHOUZAM, C.J., and MORRIS, J. Concur.)
*
*
*
Appeals—Order dismissing complaint without prejudice with leave to
amend is a non-final, non-appealable order
REYNOLDS VENTURES, INC., a Florida corporation, Appellant, v. ROY
SARGENT; UNKNOWN SPOUSE OF ROY SARGENT; and LYNN GILBERT,
individually, Appellees. 2nd District. Case No. 2D19-888. May 22, 2020. Appeal
pursuant to Fla. R. App. P. 9.130 from the Circuit Court for Lee County; Robert
Branning, Judge. Counsel: Christopher D. Donovan of Roetzel & Andress, LPA,
Naples; and Lori L. Moore of Roetzel & Andress, LPA, Fort Myers, for Appellant
Reynolds Ventures, Inc. Jack C. Morgan, III, of Aloia, Roland, Lubell & Morgan,
PLLC, Fort Myers, for Appellee, Roy Sargent. No appearance for remaining Appellees.

(PER CURIAM.) Reynolds Ventures, Inc., appeals the order dismissing its three-count complaint, without prejudice, and granting leave to
amend. Reynolds Ventures obtained a claim of lien for improvements
made to property then owned by Lynn Gilbert. After Gilbert quitclaimed the property to Roy Sargent and his spouse, Reynolds
Ventures attempted to foreclose the claim of lien and filed a lawsuit,
alleging breach of contract against Gilbert and unjust enrichment
against Gilbert, Sargent, and Sargent’s spouse.
The trial court granted Gilbert’s motion to dismiss and granted
Reynolds Ventures leave to amend its complaint. We dismiss this
appeal for lack of jurisdiction because the interlocutory order of
dismissal below is a nonfinal, nonappealable order. See Fla. R. App.
P. 9.130; Hancock v. Piper, 186 So. 2d 489, 489-490 (Fla. 1966)
(holding order dismissing complaint with leave to amend “did not
dismiss the cause and lacked the requisite finality to relieve the court
of further judicial labor”); Deutsche Bank Nat’l. Tr. Co. v. Plageman,
133 So. 3d 1199, 1200 (Fla. 2d DCA 2014); Bishop v. Kelly, 404 So.
2d 1149, 1149 (Fla. 5th DCA 1981). Reynolds Ventures is not
foreclosed from attempting to amend its complaint to allege a cause of
action. See Potts v. Potts, 615 So. 2d 695, 697 (Fla. 2d DCA 1992).
Dismissal of this appeal is without prejudice to Reynolds Ventures’
right to appeal a final order disposing of the case. (BLACK, LUCAS,
and SMITH, JJ., Concur.)
*
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Criminal law—Probation revocation—Correction of written order to
specify conditions violated consistent with oral pronouncement
MICHAEL DAVID PINELLO, Appellant, v. STATE OF FLORIDA, Appellee. 2nd
District. Case No. 2D19-1918. May 22, 2020. Appeal from the Circuit Court for Polk
County; William D. Sites, Judge. Counsel: Howard L. Dimmig, II, Public Defender, and
Stephania A. Gournaris, Assistant Public Defender, Bartow, for Appellant. Ashley
Moody, Attorney General, Tallahassee, for Appellee.

(ROTHSTEIN-YOUAKIM, Judge.) Michael Pinello seeks review of
the trial court’s May 2019 order revoking his probation and imposing
sentence. Following our independent review of the record pursuant to
Anders v. California, 386 U.S. 738 (1967), see also In re Anders
Briefs, 581 So. 2d 149 (Fla. 1991), we affirm without comment the
revocation of his probation and resulting sentence but remand for
entry of a corrected written order of revocation that is consistent with
the trial court’s oral pronouncement. See, e.g, Jones v. State, 221 So.
3d 736, 736 (Fla. 2d DCA 2017) (remanding “solely to have the trial
court enter a written revocation order that matches its oral pronouncement after the violation hearing”).
In the violation affidavit, the State alleged two violations of
condition five and one violation each of condition nine, special
condition seven, and special condition nine. At the revocation hearing,
the trial court stated that it found the evidence sufficient to establish
one violation of condition five and the violations of condition nine and
special condition seven. The written order, however, states generally
that “the court finds the defendant is in violation and that the violations
are willful and substantial.”
In its written order of revocation, the trial court is required to
specify the conditions of probation that it found to have been violated.
Cato v. State, 845 So. 2d 250, 251 (Fla. 2d DCA 2003) (“[T]he trial
court is required to enter a formal order of violation of probation that
lists the specific conditions the court determined Cato violated.”
(emphasis omitted)). That written order “must conform to the oral
pronouncement at the hearing.” Narvaez v. State, 674 So. 2d 868, 869
(Fla. 2d DCA 1996) (first citing Corona v. State, 642 So. 2d 667 (Fla.
3d DCA 1994); and then citing Hawthorne v. State, 583 So. 2d 425
(Fla. 1st DCA 1991)).
Here, the trial court’s written order fails to specify the conditions
that it found Pinello to have violated. Accordingly, we remand for the
court to enter a written order that specifies those conditions consistent
with its oral pronouncement.
Affirmed; remanded with instructions. (MORRIS and SALARIO,
JJ., Concur.)
*
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